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responsibility for Chapters One, Three, Five, Six and Nine. In spite of 
differences of application on particular issues, both of us share the broad 
position developed in the course of this work. More important, both of 
us share the view that philosophical analysis and debate can contribute 
to evaluating the political and social order and to resolving questions of 
substance as well as to clarifying meanings. We hope our work supports 
this conviction and illustrates its application in practice. 



Introduction 



In a moving article entitled “Bicentennial Blues in Boston,” Jonathan 
Kozol describes as follows his encounter with a poverty-stricken black 
child in Boston: 


One day I am forced to realize that Peter is no longer growing 
at a normal rate. . . . Brain growth was impeded prior to 
birth or else in infancy: he will not grow up to normal 
size. . . . 

The doctor is firm. We ask if this is common and we ask 
. , . what causes something of this sort. Prenatal care. The 
mother is poor, or ill or underfed. . . . Peters mother was in 
fact extremely ill. His infancy was lived in almost unabated 
hunger. 

The doctor goes on. . . with the right kind of care, 
this could be totally eliminated. ... It hardly happens in 
white neighborhoods. ... It is a problem of the poor, of rural 
slums and of impacted sections in the cities. With the right 
kind of care this could be totally eliminated.” 

Someday, but we are alive on this day. . . . And Peter 
will not be bom someday, will not be crippled one day. He is 
a real boy in the real world with a real curse . 1 

Consideration of tragic cases such as this can lead us to consider 
and examine the social and political arrangements that may contribute 
to these evils. One might ask, for example, whether the state should 
take income from the rich and powerful and redistribute it to the poor 
and disadvantaged. Other related questions may arise. Should everyone 
be guaranteed adequate medical care, regardless of ability to pay? 
Should everyone, or at least every qualified person, have access to a 
college education at government expense? Does unjust discrimination 
in the past against women and certain minorities justify preferential 
treatment for them now? 

These and other related questions are hotly debated, not only in 
the press and by political leaders, but by ordinary citizens as well. 
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Very often, however, the philosophical issues underlying these . debates 
arc lost in the heat of controversy. Consider, for example, the followmg 
dialogues: 


Citizen A: Tins new tax law is unjust. The government has gone 
too far when it taxes me to provide medical care for others. 

Citizen B: But proper medical care clearly is a ^eess.ty. Given 
the high cost of health care, many citizens just cannot afford to p.y 
adequate medical attention. Only a strong nationwide health plan, 
nanced out of tax revenues, will provide the nee e care. 

Citizen A: It isn't the government's job to undertake every proj- 
ect that leads to a social good. Indeed, such social ^ ° 

avoided. The result is the creation of giant bii ineffiaent bu ea crames 
that waste money and represent a threat to liberty-including the indi 
vidual's liberty to spend his hard-earned money as he sees fat. 

Citizen B: But doesn’t every citizen have a right to a equa e 
health care? , 

Citizen A: I don’t accept that. If people won t ww' or 1 y 
squander their resources, why should I be force o ai 


Citizen C: All candidates for the position are about equally quali- 
fied, so either a woman or a minority group mem er s o 

Citizen D: But that's unjust. After all, if it is unjust to ^crirrunate 

against persons simply because they are wom^n ^member ^ ^ same 

group, it is surely unjust to discriminate in tn 

irrelevant reason. . 

Citizen C: But the best way to overcome die insidious effects ; o 
past discrimination is precisely to discriminate in avor o e 
group. 

Debates' such as these raise the kinds of issues that ; be 
sidered here. In each exchange, fundamental p i 0S °P P° S1 . • 
being appealed to. Citizen A, for example, holds that there are certain 
limits on the rightful exercise of government au on y an 
limits prohibit redistribution of an individuals earnings ° • 

how can A justify his views on the limited role of govemmen * 

he may appeal to a general account of the purpose or roe o 
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Such a general theory, he will hold, explains why the state that governs 
least governs best In developing such a theory, he may be led to con- 
sider the rights of individuals; rights that set moral limits on the scope 
of government authority. But then, he will be led to explore various 
questions that arise concerning rights. Does everyone have the right to 
vote? The right to free medical care? If people have the former right 
but not the latter one, what accounts for the difference? What are rights 
anyway and how can we tell when people have them? 

Similarly, Citizen D implicitly appeals to a conception of justice 
that itself requires clarification and defense. Does justice require simply 
that everyone be judged on their merits? Is evaluation by merit appro- 
priate when not everyone has had an equal or fair chance to acquire 
merit? What if some persons or groups were systematically denied the 
opportunity to develop their talents and capacities? Or what if they 
were denied the fruits of whatever merit they did manage to exhibit? 
Consider recent statistics which indicate that in 1968 the average full- 
time male worker made about forty percent more than the average full- 
time female worker. 2 According to testimony presented to a congres- 
sional hearing, women with a B.A. degree earn only as much as the 
typical eighth-grade male graduate. 3 What of the effects of pervasive 
and systematic discrimination directed against blacks and members of 
other minority groups? Is it enough to apply normal standards of merit 
as usual in light of past inequalities? Or does compensatory justice re- 
quire that some special form of redress be made? 

It is the task of political and social philosophy to grapple with the 
issues, theoretical and specific, raised by questions considered in the pre- 
ceding paragraphs. How these and related issues are dealt with will 
affect us all. Accordingly, if we are to do more than merely express our 
subjective likes and dislikes, we must subject such policies to critical 
evaluation. 

Political decisions can determine the opportunities that will be 
open to us, the resources that will be available for our use, the kinds 
of legal redress to which we can appeal, and even, in time of war, 
whether we will live or die. Yet, all too often, individual claims are 
ignored or swept away when they come into conflict with those of power- 
ful economic, social, and political institutions or groups. Whether it is 
the bureaucracy of a large university that must deal with students only 
through impersonal computers, the large corporation that promotes 
potentially harmful products to maximize profits, or the nation state that 
sends an unwilling citizen off to a war in which he does not believe, 
the individual often seems lost in the shuffle. The need is as great as it 
ever was, then, to assess critically the political order itself. It is important 
not only to understand how the political order does work but also to 
formulate criteria for determining how it ought to work. Otherwise, 
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criticisms of existing institutions or proposals for change are without 

rational foundations. , . , , , 

There are at least two ways in which political philosophy can con- 
tribute to political evaluation. First, it can clarify the concept and «gu- 
ments employed in political discourse. Unless such notions as 
“rights,” “justice,” and ‘liberty" are analyzed, it is far from clear that 
parties to the sorts of disputes exemplified in our sample dialogue even 
understand just what it is they are arguing about It - easy fo example 
simply to claim that one has a right to something. It is qu. e another 
thing to explain what it is to have a right or to give a plauable account 
of just what rights people have. A similar point can be made about the 
other concepts characteristically employed in political arguments. 

Conceptual analysis is of great importanee since it elps us to 
understand what the political claims before us mean, as well as to <hs 
entangle separate issues that all too often get b urre og 
heat of debate. But while it surely is important to b. clear about wha 
it is that we (or others) are saying, it is at least equally ^portant *at 
we use our concepts to say something defensib e. e ' v j ^ 

for example, not just how to understand talk ^out liberty but ako 
how much liberty people arc entitled to. Pohhcal ph.Iosophy can con 
tribute to questions of the second sort by formulating jessing, 
applying criteria for evaluating the political and socia or • 

Our goal in this work is to use the tools of ““ceptual ana ysis on 
questions of theory and practice, not only to contribute to the > dan . c ta 
tion of political discourse, but also to evaluate pa comp , M ilitical 
tions. We intend to investigate some of the pnncipa pro 
and social philosophy and apply our results to t e examina 
lected issues in the area of public affairs. , f 

As it is sometimes helpful to know where one is going before me 
sets out, the following remarks may prove help ■ ur ” 
be to consider various proposals for evaluating a mos P 

political institutions, the nation-state. If a defensible set of criteria can 
be found, it will indicate the proper function o govemmen 
limits of the government’s legitimate authority over e in 1 ‘ 

formulating and evaluating proposed criteria, we scuss no ... 

peting views of the nature and function of the state but ako utihta 
rianism, natural or human rights, justice, democracy, an e gr 
political obligation. As a result of this inquiry, which takes up our first 
five chapters, we develop a political perspective o our . ’ 

toward protection of individual rights and implementation of certain 
principles of justice, which can be applied to concrete po icy issu . 

In the subsequent two chapters, we investigate in light ^ of om 
earlier discussions issues arising within the politica or er. 
attention is paid to the nature, grounds, and possible limits of individual 
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liberty and to the justifiability of various principles for distributing 
economic goods. 

Later chapters consider issues that arise when charges of injustice 
are brought against the political order. Special attention is paid to the 
justifiability of civil disobedience, the issue of whether government 
should tolerate certain forms of law breaking, and to the claims of 
compensatory justice made on behalf of wronged groups. 

Our aim throughout this work is to present an introduction to 
political and social philosophy that illustrates how philosophical analysis 
and inquiry can illuminate areas of pressing political and social concern. 
Throughout this work, the principal concern is to delineate the proper 
relation of the individual to the political order and to the institutions 
that make up that order. We hope, through consideration of alternate 
views, to develop, defend and apply the principle so eloquently stated 
by John Rawls that "Each person possesses an inviolability . . . that 
even the welfare of society cannot override. ... the rights secured by 
justice are not subject to political bargaining or to the calculus of social 
interests." * But whichever political position turns out to be most de« 
fensible, perhaps the study of political philosophy itself is of the highest 
value, for it can lead to critical and reflective evaluation of that great 
leviathan, the political order, which can so significantly affect our lives. 


Notes 


1 Jonathan Kozol, ‘‘Bicentennial Blues in Boston,” Op Ed page. New York 
Times, 20 October 1975, 33. © by the New York Times Co., reprinted by permis- 
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ot U.S. News and World Report," 13 April 1970, reprinted In U.S. Congress, House, 
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Love It or Leave It? 
Individual Conscience 

and 

Political Authority 



We live in an age of political turmoil. Internationally, the ^iperpowers 
rely mainly on a balance of nuclear terror to keep what peace : the« i is. 
The poor and the disadvantaged cry out for a more equal “"bon 
of the worlds wealth at both the national and "bonal level. 
Domestically, controversy rages over the size o govern ' 
effect of big government on individual freedom. There is consensus 

on how major social problems are to be resolved, an e mix ^ nt? 

of the welfare state best handle problems of pover y an u ^ 

Or should we him to socialism, on the one hand or * e 
free market on the other? How are we to deal wit crime 1 

and in the executive suites? . 

It is evident that the way major social and political er 

dealt with will profoundly affect us all. The wise use o P „ ower 

can benefit millions while the unwise or immoral use o p ^ 

can cost the lives of millions more. Hence, it is unpo “ n , . 

describe how the political order does work. It also is des . Irab , , 

mine how it should work. One of the principal tasks of social aad P" 
philosophy is to formulate, clarify, and assess criteria fa ■ 
political institutions. Accordingly, political philosop y is a cn 
in at least the sense that it subjects political and social mshtuho 

tic of many such institutions that they daim mhave 
authority over individuals who stand in certain re a ions 1 p 
For example, a college or its faculty may claim the authontyto estab- 
lish requirements for graduation. If individuals wis ° S r 

that institution, they must satisfy whatever requirements have 1 , ecu duly 

promulgated by the institution. Dominant among po 1 1 

is the nation-state. Such states claim to have authority over s ; m nly 

in the strong sense of having the right to be obeye . r , 

required obedience on the grounds that they are su cie y P 
to make their subjects obey, their commands woul ose a . 

imacy. Their behavior would be no different in pnncip e 
the bully who forces smaller and weaker children to carry ou is 
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mands. Normally, states do not claim merely to be the biggest bully of 
them all. # 

When a college or university claims to have the authority or right 
to set graduation requirements, it need not also claim that every indi- 
vidual is obligated to fulfill the requirements. Normally, one is not 
obligated to enroll in an institution of higher learning in the first place. 
The graduation requirements of the institution function as enabling 
rules. They tell us what we are to do if we wish to secure the degree, 
and so enable us to graduate. Many of the state’s laws and edicts are 
not like that, however. Rather, such laws and edicts are thought to im- 
pose an obligation to obey. The United States government, for example, 
does not hold that it is up to the individual whether he or she obeys the 
tax laws. This strong sense of authority in which the having of authority 
generates the obligation to obey leads to problems. The problem of con- 
cern here arises from the conflict between the claims of authority, on 
the one hand, and those of individual conscience and judgment, on the 
other. 

Consider, for example, the case of a large hospital to which many 
patients come for treatment of kidney failure. Unfortunately, the number 
of patients far exceeds the number of spaces available on kidney- 
dialysis machines. Yet without access to the machines, many patients 
surely will die. Other hospitals have the same problem so the overload 
cannot be sent elsewhere. 

Physicians and hospital administrators agree that some procedure 
is needed for determining who will have access to the machines. Since, 
as individuals, the staE cannot agree on who should and who should 
not be treated, no one will be treated unless such a procedure is insti- 
tuted. It is agreed that a panel consisting of physicians, administrators, 
nurses, and representatives of the general public will make the decisions 
and that all decisions of this committee will be authoritative. 

For a time this procedure works well. However, some time later, 
a certain patient, A, comes up for treatment. A would not have needed 
treatment at this .time had he but followed his doctor s orders about diet 
and medication. Because of his own negligence, he did not obey instruc- 
tions and so needs treatment now. He is a prominent research scientist 
whose work, if carried to fruition, may be of great benefit to humanity. 

However, a second person, B, also needs immediate treatment, 
nfortunately, there is space for only one more patient on the machine, 
.whose work is of no special benefit to others, needs treatment now 
only because he obeyed his physician’s instructions so faithfully. By 
being so careful, he postponed the time when he would need dialysis 
as long as possible, thereby freeing the machine for use by others. The 
problem facing the committee is whether A or B should receive treat- 
ment. 
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The committee decides that A should receive treatment, because 
of the great value of his research for humanity. However, those direcUy 
involved in administering dialysis treatment regard the decision as gross y 
unfair. The committee responds to their protest by pointing out that, 
by common agreement, it and it alone has the authonty to make , the 
decision. The protestors reply that their consciences will not allow them 

to carry out the decision. , , . r 

This case is a paradigm illustration of how the claims of authonty 
can conflict with those of individual conscience and judgment. One 
issue raised by the case is, of course, that of whether the dnlysMxm- 
mittee made the right decision.' The issue of present concern, however, 
is somewhat different. It is the issue of whether it is poss.bleto acknowl- 
edge the claims of political authority and the claims of individual co 

science and autonomy as well. . , 

Particularly where the authority of the state is concerned, many 
are inclined to give absolute weight to its claims to au on y ' . 
larly in times of crisis, it is felt that criticism of leaders and demnons 
(let alone actual protest or disobedience) is dangerous if not d ovwrn^t 
subversive. In thfs view, the attitude of citizens toward Aeir leaden 
should be analogous to that of players on a team < ™ 3r . 

(on at least one traditional view of that relationship). 3 is 

is a member of a team, one should not challenge direc ives r 

Imagine what would happen, for example, if during a ciuc.a break m 

a basketball game, each player debated with every other p|«J« whrt 

the team should do next. On the political level, the s ogan 

leave it” which was so frequently directed against cn ics ° i... 

nam war, quite clearly expresses the attitude that criticism o 

cal order is incompatible with allegiance to it. 

While some persons , are disposed to give a so u e ' vei S 
claims of authority, others are equally dispose to 6° e ° , * 

Consider, for example, Henry David Thoreau s reaction o w a 
sidered an unjust war. Rather than pay taxes that wou ave s p 
the Mexican War effort, he refused to pay and was subse. qUe " ll f n V 
prisoned. That he was legally obligated to pay was in is view moral 
ficient reason for obedience. For him, the cnicia issue \ 
acceptability of compliance. According to Thoreau. 


Laws never made men a whit more just: an , y ■, 

their respect for it, even the well disposed arc y 
instruments of injustice. A common and natura r su 
undue respect for law is, that you might sec a file : of soldiers 
. . . marching in admirable order over hill and 
wars, agninst their wills, ay, against their common sense and 
consciences. . . . 2 
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It appears as it there is great tension between the claims to author- 
ity made by political and social institutions, particularly the nation-state, 
and the claims of individual conscience and autonomy. As one contem- 
porary writer puts it: 

The deBning mark of the state is authority, the right to rale. 

The primary obligation of man is autonomy, the refusal to 
he ruled. It would seem, then, that there can he no resolution 
of the conflict between autonomy . . . and the putative au- 
thority of the state . 8 

The implications of this purported conflict are enormous. If the conflict 
is indeed genuine, we are faced with a momentous choice. If, on the 
one hand, we are impressed with the need for authority, we may be led 
to stifle exercise of independent critical judgment. But as a result, we 
may end up with the abhorrent picture of “good Germans” engaging in 
genocide at the command of their Nazi superiors. If, on the other hand, 
we assign absolute weight to individual conscience, we may lose all the 
advantages that settled political decision procedures can provide. 

A major goal of political philosophy is to formulate defensible 
criteria for assessing the political order, particularly as it is embodied 
in the nation state. However, as the preceding discussion indicates, 
it is first important to consider what actually is involved in accepting 
political authority and whether the costs of such acceptance might be 
prohibitive. We begin by examining a classic defense of the necessity of 
absolute political authority, that provided by Thomas Hobbes. Then, 
we will consider whether the only alternative to absolute authority is 
abandonment of the state and the political order. In the concluding 
section of this chapter, we will develop a strategy for evaluating the 
state, for distinguishing good states from bad ones and for determining 
under what conditions the former might come to have some form of 
authority over their citizens. So it is to the political theory of Thomas 
Hobbes that we now turn. 


AUTHORITY VS. AUTONOMY AND CONSCIENCE 

Thomas Hobbes 0588-1679;— 

The Case for Absolute Authority 

The two great influences on Hobbes’s political philosophy are its 
authors horror of war, particularly civil war, and his reliance on in- 
dividualist methodology. The former is not surprising. Hobbes was bom 
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as the Spanish Armada was approaching England. The reigns of Eliza- 
beth and James I, the Civil War, the rule of Cromwell, and the Restora- 
tion all occurred within his lifetime. . , 

Educated at Oxford, within the Scholastic tradition (which he 
later repudiated), Hobbes spent most of his life as tutor and later ad- 
viser to the children of the noted Cavendish family. His employment 
provided time for reading, writing, and thinking. Moreover, roug 
Cavendish family, he was able to meet many of the other great thinkers 
of his own time. Because of his political views he feared the outcome 
of the Civil War and so, before the outbreak of the conflict, left England 
for Paris. There, he tutored the Prince of Wales, who was later to be- 
come Charles II. However, the publication of his major work, Leviatha 
(1651), made him unpopular with the Royalist s. Its naturalistic, scientific 
approach to political thought left him open to charges o a eism an 
anti-Royalism. So he made his peace with Cromwell and returned to 
England. When Charles II took the throne after the foil of Cromwells 
government, he remembered Hobbes with affection. e ast years o 
Hobbes’s life were spent in philosophical reflection and conversation, 
with financial support provided by the throne. , ,, . 

Perhaps the key to understanding Hobbes s pohtacal thought is 
his philosophical method. Sometimes called the resolutive-compositive 
method, it requires that explanation involves breaking w o es 0 ' vn J^ 
parts. Once the atomic or basic elements of a process or s a e o ai 
are isolated and their workings understood, the who e can e exp 31 
as the sum total of the parts and the laws governing eir e avior. 
example, expansion of a heated gas can be understoo simp y as 
result of changes in the behavior of its simple consbtuen , mo ecu , 
when exposed to increasing amounts of energy. L’ 'evvise, e exis e 
of a traffic jam might be explained by an account of the decisions of 
individual drivers (none. of whom intended to produce e jam) ao g 
with an account of available highway space. . . , , , 

Once the atomic elements of a situation have been iso a e an 
understood, Hobbes thought that one could then procee S^ orn fL / 
deducing the nature of the whole from the nature of e pa . o es 
friend Aubrey reports on Hobbes’s discovery of geometry as o ows. 

Being in a gentleman’s library, Euclids Elements lay 
and twas the 47th [theorem of Book I]. He read Uie prop 
tion. “By God,” said he, “this is impossible . . . bo he reads 
the demonstration of it which referred him bac ' o sue 
proposition: which proposition he read. That re erre * 
hack to another, which he also read. At last ( after referring 
all the way back to the axioms) he was demonstratively con- 
vinced of that truth. This made him m love with geometry. 
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Hobbes's goal, then, was to explain that great leviathan the state 
solely by reference to its elements, the individual citizens out of which 
it was composed. Once the laws governing individuals were specified, 
the job would he to proceed geometrically (deductively) to the nature 
and function of the state. 

Hobbes's Political Philosophy 

Hobbes’s political philosophy rests upon his psychology, his view 
of human nature. His psychology, in turn, rests upon his physics. His 
physics is roughly that of the science of his time— that reality is ultimately 
nothing but minute material particles in motion. Human behavior, as a 
part of nature, is to he explained purely mechanically, as the result of 
the influence of external particles upon that collection of other particles 
that constitute the human being. “The small beginnings of motion, 
within the body of man, before they appear in walking, speaking, striking 
and other visible actions, are commonly called Endeavor.” 5 Endeavors, 
or motives, are the causes of action and are themselves nothing but 
particles in motion. 

Motives are of two basic sorts. Either we are attracted toward 
something, which we therefore call good, or we are repelled by some- 
thing, in which case we call it bad. “But whatsoever is the object of any 
man’s appetite or desire, that is it which he for his part calieth good: 
and the object of hate or aversion evil . . .”* Hobbes explains all 
human action in purely mechanistic terms. Persons, when they act 
voluntarily, are moved to satisfy their appetites either by securing the 
objects of their desires or by avoiding the objects of their aversions. All 
action is egoistic, directed ultimately at satisfying the agent. However, 
agents are normally (or at least have the potential to be) efficient 
rational calculators— they can select the best means to their chosen aims 
and so are rational in choosing among alternatives. 

Here then is Hobbes’s individualist starting point. It is a concep- 
tion of human nature as it would be independent of the existence of any 
political order. The proper function of the state is to be deduced from 
the characteristics of egoistic but rational individuals. What ends or goals 
could such individuals secure through the state that they could not (or 
could not so efficiently) secure without it? 

Life without the state, Hohbes tells us, would be “solitary, poor, 
naS ti’u! U ^ S ' 1 an< * s * 10rt '*’ 7 T ^ lis conclusion is to be justified by appeal 
to Hobbes s conception of human nature. If there were no state, if hu- 
mans lived in a so-called state of nature, then given selfishness, scarcity 
of resources, and approximate equality in strength, cunning, and per- 
sonal resources, the end result would be a war of all against all. For if 
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there were not enough to go around, and everyone always acted to 
satisfy their desires, then (since anyone, given strength or sufficient 
cleverness, can hope to kill anyone else) the “haves an laveno 
would be at one another’s throats. Consequently, if it is reasonable to 
accept Hobbes’s postulates-that humans are rational egoists, that they 
are approximately equal in their capacity to harm one another, and that 
not everyone’s desires can be satisfied-we can conclude that the state 
of nature would be one of anxiety, violence, and constant danger. 

Hobbes’s argument, as reconstructed here, does not presuppo 
that there ever was an actual state of nature* The actual existence of 
such a state of affairs is irrelevant to Hobbes s purpose. a o e 
trying to do is to justify the state by showing how a . e ' vou , 
the state did not exist. Since his point is hypothetical-i/ the state 
not exist, look how bad things would be-the achial existence of the 
state of nature is not required for the success of his argumen . 

Hobbes described humans as sufficiently rational to .realize th 
the state of nature, one of war of all against al , was con rary 
interests, especially their overriding concern with seff-preservahon. 
whatever else people want, they need personal secun y as a p 
of their enjoyment of anything else: 

The passions that incline men to peace are fear of ■ death; de- 
sire of such things as are necessary to commodiou. h'mg; 
and a hope by their industry to obtain them. Ami reason sug 
gesteth convenient articles of peace . . . w nc 
are called Laws of Nature. 0 

According to Hobbes, “a law of natube . • • is a precept “ , , 

rule, found out by reason, by which a man is forbi en o 
is destructive of his life, or taketh away the means of preserving th 
same. And consequently, that every man ought to en eavor P c ’ 
far as he has hope of obtaining it; and when he canno 0 al 
he may seek ... all help and advantages of war. , . 

We have already seen that the Hobbesian state o na l ‘ rc ’ 
a state of war of all against all, is a disaster for a concernc • * 

we can see that it is in the rational self-interest of the inhabitants to 
form a state. Thus, the Brst law of nature, which en]oms peace, i - 
plies the second; namely, that when others are willing, a p. 
state of war contract together to set up a supreme authority over them. 
By so doing, the evils of the war of all against all can be avoided. 

X The function of the state, in Hobbes’s view, is to provide the 
security sufficient to protect us from the egoism of o«r feDo'vs. Eve^- 
one’s pursuit of their immediate self-interest is not in the enlightened 
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self-interest of anyone. The state is an instrument designed to keep ego- 

ism in check . 11 , T , „ 

Given his view of human nature, Hobbes concludes that only a 
absolutist state can provide security. Only a government in which t e 
state has complete authority and the individual has virtually no rights 
or autonomy can hope to avoid the state of nature: 

covenants without the sword, are but words, and of no 
strength to secure a man at all. . . ■ if there be no power . . . 
every man will rely on his own strength and art . . . against 
all other men . 12 

Since they are rational, inhabitants of the state of nature will under- 
stand that if the individual is given too much leeway within the state, 
the state of nature will simply reappear in new guise. Since only an ab- 
solute, common power can prevent reversion to the war of all against 
all, that is exactly the kind of state they will create: 

The only way to erect such a common power ... is to con- 
fer all power . . . upon one man or upon one assembly of 
men that they may reduce all their wills, by plurality of 
voices unto one will. . . . and he that carrieth this [power] 
is called sovereign . . . and every one besides his subject. 13 

Hobbes believes that authority and individual autonomy are in- 
compatible. Indeed, Hobbes allows concern for self-preservation and 
order to take precedence over any other values a state might be thought 
to secure. Little, if any, room is left, for example, for individual rights. 
In spite of its gloomy conclusions, however, Hobbes’s approach has 
several significant merits. In particular, it is an attempt to explain the 
basis for political authority in scientific, naturalistic terms. No recourse 
is made to controversial moral assumptions or to such questionable doc- 
trines as that of the divine right of kings. Rather, what Hobbes does is 
to isolate what he takes to be the basic unit of political analysis— the 
individual— and ground his political philosophy on a view of human 
nature. 


Evaluation of Hobbes's Political Theory 

Hobbes views the state as an instrument for providing those basic 
primary goods without which even a minimally satisfactory human life 
is impossible. These primary goods, he claims, are peace and security. 
And m his view, only an absolute authority can provide them. 

Those who wish to avoid Hobbesian conclusions might begin by 
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questioning his view of human nature. Even if it is true, as Hobbes main- 
tains, that people always act to satisfy their desires, it does not follow 
that those desires are always selfish ones. The parent who acts for the 
benefit of his or her child, the soldier who sacrifices himself for his 
comrades, the lover who acts for the happiness of the beloved all count 
as examples of agents who at least sometimes act unselfishly. A Hobbes- 
ian might reply that such actions must really be «?!/»$ & a • 

parent gets personal satisfaction from helping the c 1 , ie so er 
really wants to be remembered as a war hero, and the lover wants to 
bask in the affection of the beloved. But surely such a reply will not do. 
One might just as well say that all apparently selfish actions are really 
altruistic, and then proceed to explain away whatever coun erexamp 

” e P H P o°ne d discounts a priori any data that conflict with a pet theory 
it will be possible to hold that theory come what may. But a 
is open not only to those who hold that all actions are se is 1 u 
to those who hold that all actions are altruistic. Rather an a °P 
a dogmatic policy, it seems much more reasonable to is 1 

on our desires from acting on selfish desires in such a way a e 
“All desires that lead to human action are selfish ones becomes sas < P" 
tible to test. Once the possibility of counterexamp e is a owe , 1 
likely that at least some of the ordinary day-to-day cases o app< 
altruistic behavior will turn out to be actually a truistic as we • 
sequently, Hobbes's view of human nature as entire y egois c 
altogether too pessimistic to withstand examination. 

Moreover, even if we concede to Hobbes his view o uman , 

he still faces serious difficulty. For given that all uman aeons are 

selfish, the Hobbesian state would itself seem to be au imposs 1 * * 

the sovereign to have the kind of absolute power o es assigns , 
must have a powerful coercive apparatus under its contro , e.g., a s 
police force or army. But, given Hobbes s psychology,. e P ° _ c 
soldiers will act in their own interest in cases where it co c \vi 
that of the sovereign. That is, the sovereign and its agen e 

state of nature with respect to one another, resulting in a re ow *j 
the very coercive apparatus that is supposed to preserve aw an or 

If coercion is ever to operate except by Pl^ e 5 ^* “J®* 
general interest, it seems reasonable to hold that 
be some persons, indeed many persons, prepare o ac 
that general interest without themselves being coerce 
doing so . 14 

Who will coerce the coercers? Since someone, and perhaps a great many 
persons, must willingly enforce the sovereigns commands, even when 
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it is not in their personal interest to do so, Hobbes’s psychology under- 
mines his own political theory. ... , . 

A second sort of internal criticism questions the Hobbesian deriva- 
tion of an absolute sovereign. As the seventeenth-century philosopher 
John Locke argued, Hobbesian egoists would be irrational to set up 
such a totalitarian political order: 

though men when they enter into society give up the equality, 
liberty and executive power they had in the state of nature 
into the hands of society. . . . yet it being only with an in- 
tention in every one the better to preserve himself, his liberty 
and property— for no rational creature can be supposed to 
change his condition with an intention to be worse . 15 

Surely it would be irrational to leave the approximate equality of the 
state of nature simply to create a sovereign more powerful than any of 
one’s previous enemies. If so, Hobbes’s deduction of the absolute 
supremacy of the state over the individual seems invalid. 

Indeed, one can follow Locke in denying that absolute authority is 
needed to prevent chaos. Hobbes is committed to the incompatibility of 
authority and autonomy. His philosophy reveals the danger to which 
such a belief can lead when authority and law and order are given ab- 
solute weight over individual rights. Hobbes’s leviathan state is deficient 
on moral grounds. As we will argue later, a state that violates the basic 
rights of its citizens has no moral claim to authority to begin with. 

For Hobbes, power relations are central. The state is simply a 
mechanism for avoiding the disastrous consequences of the use of power 
by all against all. The Hobbesian emphasis on power may well explain 
the kind of motivation that can produce a Watergate or CIA abuses but 
it hardly shows that such a view of the political order is morally ac- 
ceptable. Indeed, as we have argued, if Hobbesian assumptions are 
correct, the authoritarian state cannot work and the social contract that 
creates it cannot rationally be signed. 

A Hobbesian may respond, however, by pointing to the lack of 
a tematives. Reminding us of the alleged conflict between autonomy 
an authority, he may claim that we abandon the authoritarian state 
on y at the price of individual anarchy and chaos. Since we have been 
no Sood grounds for accepting absolute authority, let us examine 
whether abandonment of the political order is the only option left 

The Supremacy of Conscienee-Roberf Paul Wolff 

1**“ Pp ssl ^ e t0 construct an argument for the abandonment of 
political authority by appeal to the work of a contemporary philosopher 
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Robert Paul Wolff. Wolff argues that by analyzing the meaning of 
“authority" and “autonomy” we can see that the two are incompatib e. 
Given that authority must be absolute and that we are not justified m 
acknowledging absolute authority, it follows that no political authority 
ought to be acknowledged. 

According to Professor Wolff, whose position here seems close to 
that of Immanuel Kant, when a person adopts a moral position, he is 
acting as a legislator. That is, he is determining on which rules or policies 
he is to act. “As Kant argued, moral autonomy is a combmabon of 
freedom and responsibility: it is a submission to aws w ic one as 
made for oneself .” 10 Another way of putting this point emphasizes that 
there is a sense in which we cannot delegate our individual moral judg- 
ment to others. If we are faced with a moral di emma, say w e cr 
not to betray a personal trust in order to prevent great arm, we c n 
of course decide to accept the advice of others. But so ong as we unc 
bon as moral agents, we must decide for ourselves if it is good advice 
advice which ought to be followed. Being autonomous, ^en, ... me 
making the final decisions about what one should do. , 

“Authority" as we have already seen, refers to the right to com- 
mand. Here we want to distinguish between the state actually having 
authority and merely claiming to have it. Just because pcop ® 11K!1 
lieve that a particular state has authority does not mean that die state 
really does have authority. Believing something is e case 

make in a°passage quoted earlier, Wolff formulates the conflict between 
authority and autonomy: 

The defining mark of the state is authority, the right '- to 
The primary obligation of man is autonomy, the re u 
ruled It would seem, then, that there can be no resolution of 
the conflict between autonomy . • • an d th e P u a ve 
ity of the state. 

Wolff then concludes that “it would seem that anarchism is the only 
political doctrine consistent with the virtue of autonomy. 

The argument here, on at least one plausible reading, can be un- 
packed as follows: 


1. If the state has authority over the citizen, then the state has the nght 
to command the citizen. 

2. If the state has the right to command the citizen, the citizen has the 
obligation to obey the state just because it is the state. 

3. But if the citizen is obligated to be autonomous, then he is obligated 
to act only from reasons he himself regards as good. 
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Individual Conscience and Po/ilicaf /ofhorify 


If the citizen is obligated to act only for reasons he himself mgards as 
good, he cannot be obligated to obey the state just because it is the 


5. Therefore, it cannot be the case both that the citizen is autonomous 
and under the authority of the state. 


If we add to this argument Professor Wolffs belief that our highest 
obligation is to be autonomous, it follows that we should object to being 
ruled and so reject die state’s claim to authority over us. 

Professor Wolff performs a valuable task in emphasizing the im- 
portance of individual judgment and autonomy. Note, however, that 
he accepts the very same assumption that underlies the Hobbesian 
view. That is, both Wolff and Hobbes could accept premise 4 above. 
Hobbes agrees that autonomy and authority can conflict— indeed must 
conflict— and fearing anarchy opts for absolute authority. Wolff too sees 
the conflict between authority and autonomy as inevitable and fearing 
absolute authority opts for autonomy and anarchism. But are Hobbesian 
absolute authority and Wolffian anarchism the only two alternatives? 
Must we either “Blindly obey it or leave it,” on the one hand, or 
abandon the advantages of a political decision procedure on the other? 
It is to this issue that we now turn. 


Reconciling Authority and Autonomy 

The reasoning in Wolffs argument appears cogent. If the premises 
are true, the conclusion must be true. But are the premises true? 

One plausible response is to reject premise 2 on the grounds that 
in a democratic state at least, autonomy and authority are compatible. 
While 2 may hold in totalitarian societies, it does not seem to apply 
to democracies, where the people themselves govern. 

Professor Wolff himself agrees that in a certain kind of democratic 
state, 2 would not apply. 10 In a direct democracy, governed by the 
rule of unanimity, each citizen would vote on all proposals of the state 
and the opposition of a single citizen would be sufficient to veto any 
proposal. Given such a system, autonomy could not conflict with au- 
thority since the (presumably autonomous) consent of every citizen 
would be required before any proposal would be carried out by the 
state. 

As a matter of fact, however, there are no direct democracies 
operating under the rule of unanimity. Rather, existing democracies are 
representative in character and generally proceed by majority rule. 
Moreover, there is good reason to believe that direct unanimous democ- 
racy is grossly impractical. The vast bureaucracy and efficient tech- 
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nology needed to count votes on every issue are, at best, excessively 
costly and cumbersome. Moreover, as issues become more and more 
complex, there may well be need for a class of people able to devote 
full-time attention to political issues. Hence, there may be a need i f 
representatives of the people who, in theory at least devote more tune 
to consideration of political and social issues than the average citizen 
is able to afford. Finally, since there hardly will be unanimous agn ee- 
ment on most political questions, a state governe y a . 

rule would be virtually ineffectual. One dissenting voice on a given 
policy would be sufficient to block it, regardless of the degree of support 
it commanded. 

Wolff grants, then, that under some conditions the democratic 
rejoinder is successful. His reply is that such con ltions o no 
to the real world. Consequently, although the concept of the state ha - 
ing authority over the individual may be coherent, it has no application 

t0 "iShap. we should take another tack and chaHenge the belief 
that our highest obligation is to be autonomous, u , in ’ 

this would take us from the frying pan into the re. . 

compatibility of authority and autonomy won d ave men e 
unchallenged. Hence, no reply would have been made to those who 
would trample upon autonomy in their rush to pro ec au • 
we would like to show is that contrary to Wolff, on the one hand, and 
the authoritarians on the other, it is possible to acknow e g 
authority and retain ones autonomy as well. (Whether one ought to 
acknowledge any state’s claim to authority is ano * 

Our attention, then, will remain on premise 4. A plausible objee- 
tion to 4 is that the obligation to be autonomous not e , S ° j 

that can conflict with our obligation to obey the s ates commands- 
Since each kind o£ obligation operates at different eve s, 
impossible and 4 is false. All that being autonomous involves 15 ® " 

cising our own judgment, making up our own min s a ou ^ ’ 

Surely, then, we can decide for ourselves to accept the authority of the 

To put the same point in another way, the obligation to _^ c ^ 
tonomous is not an obligation to decide in any pa_ rbcu ar way. 
not require a particular decision, only a decision. T us, , 
out the autonomous acceptance of the states authority. , 

obligated to do what the state commands if we artooom^y ' deter- 
mine that there are good reasons for putting ourselves under the au- 
thority of the state and then proceed to do so. Consequ y. ... 
acknowledge authority autonomously, so the two are no p 

after all. 
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Such an objection, while it at least begins to clarify the relation- 
ship between autonomy and authority is not decisive. More needs to 
be said. For even if we can autonomously place ourselves under the 
state’s authority, it does not follow that we can keep our autonomy 
after having done so. That is, Wolff might argue that just as one can, 
by one’s own free choice, sell oneself into slavery, one can freely submit 
to the state. But then, so the argument goes, one is no longer autono- 
mous. The slave is a slave, not a free person, even though he freely 
became a slave. Similarly, the citizen is no longer autonomous even 
though he autonomously assumed the obligations of citizenship. What 
we have shown, it appears, is only that one can decide for oneself to 
regard the states commands as authoritative. What wc have not shown 
is that once such a decision has been made, personal autonomy is still 
retained. 

What we must still show is that autonomously placing oneself 
under the state’s authority is or can be relevantly different from freely 
contracting into slavery. The difference emerges, we suggest, from con- 
sideration of what it is to acknowledge the state’s authority and to ac- 
cept the obligation to obey it. According to Professor Wolff: 

Obedience is not a matter of doing what someone tells you 
to do. It is a matter of doing what he tells you because he 
tells you to do it.” 1 

We can see why Wolff regards obedience to authority with such dis- 
taste. It is because he equates it with blind subservience. 

However, it is far from clear that such an identification always 
holds. Thus, there may be good reasons why each of us would favor 
general compliance with the dictates of some collective decision pro- 
cedure. In our hospital example, if the physicians could not collectively 
agree on who should be treated, all the patients would die. In the politi- 
cal realm as well, the consequences of everyone generally acting on their 
individual judgment would be disastrous. 


pobbcal systems begin from the assumption that some areas 
liPTH are *°° crudaI 10 ,he mutual well-being and sur- 
memW* 6 C °2 mun,t >: *° be . lcft to the “"science of its 
is the fill-lev. ^ ence > t le stuping point of a political system 
is the fallibility of conscience. 22 

One may regard the state’s commands as binding, then, not simply be- 
cause they are the state's commands but rather because there are good 
reasons for fo owing the edicts of a collective decision procedure. 
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Wliere one does obey, it is because there are reasons one has arrive 
at oneself for giving great weight to the edicts of the state. 

Moreover, recognition of political authority does no P5 ec _ 
obedience of at least some of that authority s commands. That is one 
can acknowledge the need for a collective political decision P™“dure 
recognize one such procedure as authoritative, yet correctly hold that 
its commands are overridden on a particular occasion. A* many ^theo- 
rists of civil disobedience have claimed, it is possib e to disobey par- 
ticular laws or commands without calling the authority of the state i 
question. We will defend such a view later in our d.scussmnofciv. 
disobedience and protest. For now we note that it is far from dear that 
acknowledgment of authority requires obedience o eac 
thority’s commands or edicts. Rather, the authority s commands can 
be taken as only prima facie binding. That is. they are a sty u e 
ing only in the absence of overriding factors.- 3 As one of Wolffs critics 
puts it, 

>h, ■ “■'“S;"",;!*”::;; ss 

B". 5 

to do this is conditional, and it is he himself w o 

whether the condition of legitimacy is met. 

At this point, one might want to object that a crucial question has 
been begged. Even if recognition of the states au onty ne 
volve blind subservience to its commands, it still requires th 
individual give some weight to those commands in a vanC j . 

sideration of particular cases. Isn’t the commitmen o 3 , 

matically great weight to the state’s edicts itself an a a 
individual judgment and autonomy? . . , 

It surely is true that if we decide in advance to give special weight 
to the dictates of authority when considering partic ar cases, 
we stick to that decision, we can no longer consider m ea ii()t 

case whether to assign such weight. We cannot bo a p 
accept authority. But if that is all Professor Wolff meansto say, his 
victory may be a hollow one. Authority may be incomp, 
kind of autonomy, but the kind in question is trivial. In this trivial 
sense, we lack autonomy in writing a paper if we deci e ‘ 
count the ungrammaticalness of a sentence ns a strong 
formulating it. However, we still retain autonomy m the sense ot 
retaining the prerogative to decide whether ungrammaticalness is a 

decisive reason for revision. . ; t ;c 

Professor Wolff seems to think that judgment is exercised only it 
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of the situation are of significance? Moreover, once a selec t on had been 
made, wouldn't we be logically committed to ^signing the same g 
nificance to similar features in similar situations? That is, wouldn t we 
be committed to a rule? If an autonomous decision is equated with a 
decision in which rules or procedures play no role, then such a decisio 
seems totally irrational. It must be based on whim alone for nothing 

else is left. jt 

Consequently, one can acknowledge the authority of the state ana 
retain one’s autonomy as well if one does not follow the states com 
mands blindly or mechanically, if one is willing to override such 
commands when the situation warrants, and if one understands and 


accepts the reasons supporting such acknowledgment. 

What we are suggesting is that in acknowledging political au- 
thority, one need not assume a commitment to obey its edicts blindly. 
Rather, what one may do is decide in advance of consideration of 
particular cases to assign special weight to the authority’s commands, 
edicts or policies. In our hospital illustration, for example, what made 
the dissenting physicians’ dilemma so poignant is that they had agreed 
to regard the dialysis committee’s decisions as authoritative, and thought 
there were good reasons for doing so. Thus, on our analysis, the differ- 
ence between one who recognizes the authority of the state and one 
who refuses to do so is not the difference between blind subservience 
and exercise of independent judgment. Rather, it is a difference in what 
one regards as the factors that ought to be considered in deciding what 
to do. The person who accepts the state’s authority need only decide 
in advance of consideration of particular cases to assign a special weight 
to the edicts of the state. The person who refuses to acknowledge the 
state’s authority does no such thing. Acknowledgment of political au- 
thority is not a matter of blind subservience. Rather, it is a matter of 
widening the sphere of what counts as relevant to the decision-making 
process. 


In this connection, it may be helpful to consider David Lewis’s 
example of the convention to the effect that if one is disconnected 
during a telephone conversation, the party who originally placed the 
call should call back . 25 There obviously are reasons for accepting some 
such convention here. What if both parties tried to call back at the 
same time? But to accept the convention is not necessarily to commit 
oneself to following it blindly regardless of circumstances. Rather, it is 
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to acknowledge that in the absence of overriding circumstances, if 
one places a call and is disconnected, one should call back. 

Professor Wolffs argument, then, is open to o 

Premise 4 ignores the possibility of autonomous comm, 
decision procedure. Such a commitment is mcompa 1 ‘ 

only if Wolffs conception of authority, as stated m prem^, ^ ac- 
ceptable. But, as we have argued, that view is 

while acknowledging the ingenuity of Professor Wolff argmnai tu 
well as its significance in forcing us to be clear about he concepts 
involved, we conclude that at best it is far from decisive and at worst 

those who equate dissent from authority • £ 
loyalty simply are in error. “Love it or leave it does not ^ 

relevant alternatives. Indeed, one can acknow e ge an Like- 

state’s authority even while disobeying it, as we will arfpie | at ^ike 
wise, if criticism and dissent or disobedience are 

knowledgment of authority, Professor Wo Fs case Wolffian 

fails. The choice between Hobbesian absolute authonty andWoto 
repudiation of political authority restricts the a em worthy 

Of course none of this implies there actually 
of our respect— one whose authority we ough o ac under 

ever, it at least indicates that an inquiry into the 
which states might justifiably claim authonty, an 
acknowledge an obligation to obey, is not necessanly pointless. It is 

that inquiry that we now turn. 


EVALUATING THE POLITICAL ORDER 

Even if acceptance of political authority does not 
to an authoritarian "love it or leave if pMosophy, t does not mno^ 
that we ought to acknowledge any actual msti u nractice 

sider particularly the state. All too many evils, me g 
of genocide and slavery, have been earned out wi misuse of 

of the state. Democracy itself is not immune to unscrupu . 

power, either through the manipulation of the “ ^tlzeniy or die 
lous leaders, the poor judgment or ignorance becomes greater 

tyranny of the majority. As the power ^ of such ^ ho w such 

and greater, it becomes more and more urgent to crucial 

power may be properly or legitimately used. , S .^’ . [ica] scru _ 

that the state and its claims to authonty be subje 
tiny. 


i 
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If? Individual Conscience end Political Authority 


Such critical inquiry might fruitfully pursue three lines of in- 
vestigation. First, we should investigate under what conditions a sta 
actually does have authority over its citizens. Suppose, for example, 
that an elected government is overthrown by a military rebellion a 
was to some degree the beneficiary of foreign interference. The new 
military government institutes a dictatorship and tortures members o 
the opposition. It claims to be the legitimate government and to have 
authority over the citizenry. Are these claims justified? If so, what sorts 
of considerations must be appealed to in the justificatory process? 
not, what rules them out? If such a government lacks authority, how 
much different from it must other governments be if they arc to have 
a legitimate claim to authority? 

Moreover, even if we had a plausible account of the ground or 
justification of political authority, we would still want to know over 
how wide a domain such authority extends. May the state require a 
citizen to fight in a war he regards as evil? May it require citizens to 
pledge allegiance to its flag even though their religion forbids the. mak- 
ing of such pledges? May it tax some citizens simply in order to make 
other less fortunate citizens hotter off? Presumably, even the most de- 
voted advocate of law and order would wonder whether the state were 
exceeding the limits of its authority if it were to command him to adopt 
a particular religion or set of moral values. 

Thus, even if we knew what conditions must hold for a state to 
have authority over its citizens, we should still want to know the proper 
extent of that authority. If such authority is limited, if it holds only 
within certain boundaries, we should also want to know just what such 
limits might be. 


Finally, there is the issue of how the state should deal with viola- 
tion of law. Are criminals to be punished or are they better regarded 
as sick individuals who require treatment and rehabilitation? Is civil 
disobedience sometimes justifiable, as Thoreau seems to have thought? 
Must law violators always be punished? For example, might the grant- 
ing of uncondiHonal amnesty to those who oppose and refuse to fight in 
a particular war for moral reasons sometimes be warranted? And, in 

'“f? 'an I?' 6 Usdf haS bee " in error or has tolerated injustice 

i l h ' consequences of pest injustice, what compensation 

might be due the victims? 

., distinct 111165 of inquiry concerning authority have been 

identified, as expressed in the following questions. 


“c* 110 " 5 should the state’s claim to authority be ac- 
2. How wide should that authority extend? 
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3. What are the obligations of a citizen to the state and its laws? What 
is the proper response of political authority to lawbreakmg, on the 
one hand, and past injustice, on the other? 

Each of these questions is important in its own right. Moreover, as we 
will see, each is closely connected to other important prcb'ems o po- 
litical and social philosophy. Suppose, for example that In ^t 
question 1, it was claimed drat a state has authority over t citizen 
only if its treatment of them is at least minimally ,ust. If such a posi 
tion is to be sufficiently clear to serve as a guide for action a clear 
defensible account of justice is required. Consequently it >s imp°rtmt 
to consider answers to questions 1, 2, and 3 not only because of die 
own importance but also because consideration of proposed answers 
will lead to exploration of equally important ques ons as \ 


identifying the Good State 

One strategy for answering at least the first two of the questions 
asked above begins by considering what the state is or, without 

it serves, what individuals get out of it that they woukl not get wnhout 
it. Hobbes, for example, believed that it was the function of the state 
to provide peace and security, even if this meant suppressing 
freedom in the process. Other thinkers have identified 'he end of tile 
state with protection of human rights, the maximiza on o some 

fare or provision of opportunities for self-realization, o ci 

- <. .* v— «■<» “cs 

on the role of the state in providing minimal materia P rc 
well-being for the citizenry. The extent of poverty in an affluent soci 
ety has aroused considerable concern. Black persons Indian*; mid 
members of certain other minorities have borne a and ma j_ 

share of the burdens of poverty, unemployment, ’ , 

nutrition. In response, liberal advocates of the we are Bi 

ported “Great Society” programs as part of a war on poverty- Big 
government has been the source of food stamp progra , ‘ 

ments, unemployment compensation, and Medicaid, to name jus 
of the campaigns in the assault on poverty. , . . 7 

Offiers, arguing from a conservative point of view, have objected 
to big government. They maintain that welfare programs of the scut 
described are not only a threat to individual liberty u so a 
cient, wasteful, and do not do the jobs they were designed to perform. 
It has been claimed, for example, that the United S a es gov 
agencies produce 10 billion copies of forms per year at a cost per ye 
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Of $40 billion to the taxpayers. 20 As the cost of running the welfare 
state increases, the burdens on individual taxpayers become heavier 
and Wavier. And, say some, the restrictions on individual liberty be- 
come tighter. 27 Not only are many persons legally required to pay i0 ^ 
programs that they philosophically oppose but in addition they nna 
a larger and larger share of their income going to others. 

Liberals reply that government surely has some responsibility to 
those who cannot provide for themselves. At the very least, children, 
the disabled, and the aged would seem to fall into such a category. 
Consider, for example, the case of Peter which we presented in the 
Introduction {p. 2). Surely, it is argued, it is the job of the state to 
prevent such tragedies. How can children through no fault of their 
own be doomed to a life of misery? What of those who cannot support 
themselves? Isn’t it the state’s job to distribute resources so that hard- 
ship and suffering are eliminated or reduced to the extent humanly pos- 
sible? 

Our first task, then, is to ask what purposes the state should serve. 
In dealing with such a problem, we hope to shed light on the con- 
temporary debate over the alleged evils of big government. 

Moreover, if good states are those that perform their functions 
well, it can then he argued that the good state is precisely the kind of 
state that has the strongest claim to political authority, at least under 
certain conditions. What those conditions are and what degree of good- 
ness is required are questions that also warrant further inquiry. It also 
seems plausible to argue that the limits of the state's authority are set 
by its function. That is, the state’s authority would seem to extend only 
so far as is necessary to enable it to perform its function. In all other 
areas, the individual would be free of obligations to the state. Accord- 
ingly. we propose to explore responses to our first two questions by 
investigating what the function (s) or end(s) of the state might be. 

In the next few chapters, we examine various criteria for evaluat- 
ing the state. One criterion often appealed to is that of social utility. 
The good state is the one whose actions or policies produce as good or 
better consequences than those of alternate acts or policies available to 
it. It is to the ethical theory of utilitarianism and its application in po- 
litical philosophy that we now turn. 


Notes 

_ , 1 F Sin! m ““'hoi discussion of some of the issues involved, see Nicholas 

(ApriUaS)” mj” ° ! E,, ° llC Meata4 Lllesavin s Therapy," Ethic* 79, no. 3 
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Utilitarianism 




Suppose one were to ask the following question of a cross potion of 
American society: What should the United States government^ doing 
for its citizens? Many people would answer in speci c ' 
pie, some would say that the United States government should beaver 
vigilant against the Russians; others would say that the government 

should lower prices. Those who respond in more , interest 

ever, will say that the government should act in the general interest, 

the public interest, or that it should do what wi ene ta g. 

not just the interests of business or labor for examp . jeader 

as if they want their elected leaders to serve all constituencies. A leader 
too closely identiGed with one faction or interest nsks defeat at^the 
poUs. Many Americans, then, would argue tha e p , 

ment is to promote the general welfare or serve e P DO sitive 

Terms like “public interest” and “general good 1-ye rich positive 

emotional associations. It may even be argued a “natriotism.” 

more favorable connotations now than mother oo n . 

Although everyone seems to be in favor of the pn c ® t what 

eral interest, it is very difficult to get everyone o gr , 

precisely promotes the public good. There is a ten en , 

Hcular Interest to claim that an activity or program that benefit its 

particular goal is really in the public interest while the acUvityo^ 

program that benefits a competing particular mteres is , goo d 

lie interest. Each interest group has its own vers on of "What s g 

for business is good for America.” Few, if any 

much of an idea of how to determine the public mtere at 

there is a well-developed philosophical theory ca J !! ; t ], c 

which does have a carefully worked l out program far 

public interest. The public interest is de8ned , thc reader will see 

interests. By examining this theory in some de » , . 

some of the advantages and disadvantages of a welfare 

function of the state as a means for providing the aggregate welfare 

or public good, conceived of as the greatest good gr 

her. 
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question that a legislator might well ask-'Trom nm ng ^ese com^t 
ing polieies, how can I choose the best one? hcnthams answer was 
clear cut. The legislator ought to choose the pol.cy hat kadi ; tott>e 
greatest good for the greatest number. Indeed the test of g ‘ 
good for the greatest number became Benthams test for aU socml 
institutions. Upon applying lus test, Bend, am foundmany 
century English laws and institutions failing 1 . . , 0 f reform 

Bentham's utilitarian principle was viewed as a P^ple of r^o™ 
Bendiam’s earliest work, Fragment on Go^rrrrmrnt (1T76), pro 
vided a utilitarian critique of the British legal system and of £ chmf 
intellectual spokesman, Blackstone. In the criminal law for examp , 
Bentham believed that the traditional and formal class^fono^cnmes 
and punishments should be given up. Crimes s ou Punishments 

cording to the amount of unhappiness they irLsl ™le “taTd,e 
must be similarly classified to fit the crime. The basic 
punishment must exceed the advantage game y . does 

offense. Penal institutions should make it likely that indeed came 

DOt "Benthams concern in punishment was not to set the momlmder 
right, nor did he believe the infliction of punishment ° 
because in some way the criminal was made o pay , an evil 
Rather, Bentham argued that the infliction of “ 00 A 

and hence was to be avoided unless it cou n S ^ at punish- 

One calculates the benefits of rehabilitation an e _ es p un ishment 
ment effects and subtracts the pain that P unl f '™ , n Gne ' shou ld only 
is justifiable only when the benefits exceed P‘ a bout great- 

punish up to that point where the infliction of P™ bnr ig»al bom gma 
est benefits in rehabilitation and deterrence Only m this^ w, y^ 
punishment provide for the greatest goo ° account of 

In order to apply utilitarianism, one was based 

what is most valuable or intrinsically g°°d. , j, u man action 

on his account of human psychology. He believ e! ‘ ha in . 

was motivated by the seeking of pleasure and ““ n °' P ood: 

He then concluded that individual happiness was the supreme gooa 

Nature has placed mankind under the 
two sovereign masters, pam and pleasure^ ^ determine 
to point out what we ought to do, as we - this 

what we shall do. . . . The principle „f£^stem, 

subjection, and assumes it for the foundatio diehands 

the object of which is to rear the fabric of f< ^ ^ £££ 

of reason and of law. ... By the principle of utility is meant 
that principle which approves or disapproveso O’ 
whatsoever, according to the tendency which it appears to 
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HISTORICAL BACKGROUND 


Intellectual thought at the beginning of the nineteenth century could 
be characterized as a great battleground where various intellectual wars 
were waged simultaneously. There were battles between the defenders 
of the principles of the Enlightenment and the protagonists of the new 
vision of romanticism. Despite Kant, the war between those who be- 
lieved reason was the proper path to knowledge and those who believed 
all knowledge was obtained through the senses continued to rage. With 
respect to political philosophy, the theory of individual natural rights 
and the utilitarian individualism of Hume were squeezed by members 
of the English political establishment and by philosophers from Ger- 
many and France who argued for the supremacy of the state. Durmg 
this period of great challenge to the individualist principles of political 
* philosophy, three champions, Jeremy Bentham, James Mill, and the 
latter's more famous son John Stuart Mill, arose to carry the individ- 
ualist banner. Their chief armor was their development and defense of 
the individualist theory known as utilitarianism. Utilitarian notions had 
played a part in the intellectual tradition of the West since the time 
of the Greeks, but Bentham was the first to develop utilitarianism into 
a full blown political-ethical theory. For this reason, we begin our dis- 
cussion with Bentham’s account. 


Jeremy Bentham (1748-1832) 

Jeremy Bentham was born in London and raised by a family with 
strict monarchical views. He studied law at Lincoln’s Inn and during 
the course of his studies he was introduced to the contract theory ° 
natural rights and obligations. However, he was also introduced to t e 
legal works of the Italian writer Beccaria, the philosophical treatises 
of David Hume, and the economic writings of Adam Smith. As a reS !j* 
of these influences, he became skeptical of a contract theory as } ^ 
basis for the legitimacy of the state because there was no empin^ 
justification for asserting that any social contract ever existed. In a ^ 
tion he came to recognize that tradition, custom, and instinct ha ^ 
foundation in reason. Indeed the blind adherence to tradition ha c 
ated significant problems, Bentham believed. Hence, Bentham saw 
task as one of reform. Using his individualistic utilitarianism, lC 
lieved he had the appropriate tool for the reformation of the ma 
political institutions of his society. . , # 

Perhaps we can best understand utilitarianism if we consi 
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question that a legislator might well ask-“From among these compel, 
ing policies, how can I choose the best one? Bottoms answer was 
clear-cut. The legislator ought to choose the policy tt,at ,ea f ° 
greatest good for the greatest number. Indeed the test of the greate t 
good for the greatest number became Benthams test for all sowi 
institutions. Upon applying his test, Bentham found many nineteenth- 
century English laws and institutions failing it. It is for this rcason th 
Benthams utilitarian principle was viewed as a pnncple of mfo™. 

Bentham’s earliest work, Fragment on Government ( 1776) P o- 
vided a utilitarian critique of the British legal sys cm an , 

intellectual spokesman, Blackstone. In the criminal law, for ■ sample, 
Bentham believed that the traditional and formal c ass ca 1 
and punishments should be given up. Crimes should be dass'Eed ac 
cording to the amount of unhappiness they bring a ou . 
must be similarly classified to fit the crime. The basic rulers that the 
punishment must exceed the advantage game y commi 
offense. Penal institutions should make it likely that indeed cn 

Bentham's concern in punishment was not to set the 
right, nor did he believe the infliction of punishment to be valuable 
because in some way the criminal was made to pay or * 

Rather, Bentham argued that the infliction of pain wa * ^ W “ yS , 
and hence was to be avoided unless it could bnng a . . 

One calculates the benefits of rehabilitation and e errence • ^ pnt . 
ment effects and subtracts the pain that punishment causes. . 

is justifiable only when the benefits exceed the pain, ne 
punish up to that point where the infliction of pain a ou 

est benefits in rehabilitation and deterrence. Only in this way does 
punishment provide for the greatest good of the grea es nu ™ * . 

In order to apply utilitarianism, one must ave an a , 

what is most valuable or intrinsically good. Bentham s view was 
on his account of human psychology. He believed a 
was motivated by the seeking of pleasure and the avoi ance J , ‘ 
He then concluded that individual happiness was the supreme good. 

Nature has placed mankind under the 
two sovereign masters, pain and pleasure. It is or 
to point out what we ought to do, as well as to 

what we shall do The principle of utility recogrnzest^s 

subjection, and assumes it for the foundation, of sy , 
the object of which is to rear the fabric of felicity by . 
of reason and of law. ... By the principle of utility is meant 
that principle which approves or disapproves of every ac 10 
whatsoever, according to the tendency which it appears to 
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have to augment or diminish the happiness of the party whose 
interest is in question. 1 

Having decided on what was most valuable, it was easy enough 
to formulate a utilitarian moral principle which stated that the right 
thing to do was to maximize that which was most valuable, name y, 
happiness. On utilitarian morality, one ought to act so as to produce 
the most happiness, the greatest good for the greatest number. 

If one is to act on utilitarian morality, however, one has to have 
some way of measuring happiness so that the individual happiness or 
unhappiness created by any given act can be compared and summe 
up. Bentham is committed to a quantitative measurement of happiness 
whereby one computes the greatest total happiness by adding the quan- 
titative units of individual happiness and by subtracting the units o 
individual unhappiness in order that one might arrive at a measure 
of total happiness. Bentham developed a device he called the hedonic 
calculus for measuring pleasure. The quantitative figure for any pj ea ‘ 
surable experience is reached by considering its intensity, duration, 
certainty or uncertainty, propinquity or remoteness, fecundity, purity, 
and extent. Perhaps it is worth quoting Bentham's six-step process for 
evaluating any proposed action or event: 

To take an exact account then of the general tendency of 
any act, by which the interests of a community are affected, 
proceed as follows. Begin with any one person of those whose 
interests seem most immediately to be affected by it: and take 
an account, 

1. Of the value of each distinguishable pleasure which 
appears to be produced by it in the first instance. 

2. Of the value of each pain which appears to be pro- 
duced by it in the first instance. 

3. Of the value of each pleasure which appears to be 
produced by it after the first. This constitutes the fecundity 
of the first pleasure and the impurity of the first pain. 

4. Of the value of each pain which appears to be pro- 
duced by it after the first. This constitutes the fecundity of the 
first pain, and the impurity of the first pleasure. 

j Um U P a H the values of all the pleasures on the one 
side, and those of all the pains on the other. The balance, if 
it be on the side of pleasure, will give the good tendency of 
the act upon the whole, with respect to the interests of that 
individual person; if on the side of pain, the bad tendency of it 
upon the whole. 

6. Take an account of the number of persons whose in- 
terests appear to be concerned; and repeat the above process 
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with respect to each. Sum up the numbers expressive of the 
degrees of good tendency, which the act has, with respect to 
each individual, in regard to whom the tendency of it is good 
upon the whole: do this again with respect to each indmdual, 
in regard to whom the tendency of it is bad upon the whole. 

Take the balance; which, if on the side of pleasure will give 
the general good tendency of the act with respect to the total 
number or community of individuals concerned; if on the side 
of pain, the general cod tendency, with respect to the same 
community . 2 

We now have a means for evaluating matters of policy and .legislation. 
In facing a problem of what to do, e.g., staying wit your sic 
or joining the Resistance to fight the Nazis, make your eastern on 
basis of the greatest happiness. Use the hedonic calculus to get a quan- 
titative figure for the happiness of all relevant individuals affected by 
your act. Then, after adding the happiness and subtracting the unhap 
piness for each alternative act, perform the act that pro uces 

haPP In Chapter One, we maintained that three distinct lands of ques- 
tions could be raised about political authority. The rs ques on 
under what conditions the state is morally entit e o au 
Benthamite would argue that a state is entitled to authority if and 
only if the state promotes more happiness for e grea es 
than alternative institutions, i.e., if and only if the state is ) 
on utilitarian grounds. - , . . 

The second question asked what is the proper scope 
or what is the extent of the state’s authority. As a matter of consistency, 
utilitarian philosophy is compatible with a philosophy o a s on S> 
cially oriented, paternalistic government. Since any sta e ac on 
contributes to the greatest happiness of the greatest mun ex is J 
able on utilitarian grounds, the logical justification for a r £ 
government is in hand. However, Bentham, influenced by laissez-faire 
economics, took a different route. He believed that the grea es PP 
ness of the greatest number was best served by a very imi e g 
ment. For Bentham, government action involved coercive a ° a " 
coercive action created unhappiness. As England became a ‘® . / 
dustrialized society in the first half of the nineteenth cen ry, • 

empirical claim about the utilitarian contribution of hmited government 
came to be increasingly challenged. 

The third question asked about the citizens obligation to obey the 
state and the appropriate response of a state to acts of aw rea ng. 
To the second part of this question Bentham s use of the utilitarian 
formula to reform the penal institutions has already been discussed. 
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have to augment or diminish the happiness of the party whose 
interest is in question. 1 

Having decided on what was most valuable, it was easy enough 
to formulate a utilitarian moral principle which stated that the right 
thing to do was to maximize that which was most valuable, namely, 
happiness. On utilitarian morality, one ought to act so as to produce 
the most happiness, the greatest good for the greatest number. 

If one is to act on utilitarian morality, however, one has to have 
some way of measuring happiness so that the individual happiness or 
unhappiness created by any given act can be compared and summed 
up. Bentham is committed to a quantitative measurement of happiness 
whereby one computes the greatest total happiness by adding the quan- 
titative units of individual happiness and by subtracting the units of 
individual unhappiness in order that one might arrive at a measure 
of total happiness. Bentham developed a device he called the hedonic 
calculus for measuring pleasure. The quantitative figure for any plea- 
surable experience is reached by considering its intensity, duration, 
certainty or uncertainty, propinquity or remoteness, fecundity, purity, 
and extent. Perhaps it is worth quoting Bentham’s six-step process for 
evaluating any proposed action or event; 


To take an exact account then of the general tendency of 
any act, by which the interests of a community are affected, 

f™*!? 35 f ° ° WS ' Begin , with an y one P er son of those whose 
mterests seem most immediately to be affected by it: and take 
an account, 

aDDenrc?ni? e va J ue of each distinguishable pleasure which 
appears to be produced by it in the first instance. 

duced by it in tatof WhiCh “P 1 *™ '° ^ ^ 

produced e c Ch which appears to be 

of the first nlp/mf' ^ *j C , i?” 1, TBls constates the fecundity 

4 Of fc? an 1 the , im P“ rii V of fho first pain. 

ducedbyitafter tCfir^T^ POm ' Vhidl appears to be pr °' 

first pain and tk> • rS *. constl tutes the fecundity of the 

5 Sum „l i!^ PUr,<y ° f 1116 first ^ensure. 

side, and those^E all'tt,'' 3 '' 1 '? ° f !lU , ,he P teasures on the one 
it bi on the°side of ni.-f pa ‘ nS u," ,1,e other ' The b »'ance, “ 
the act upon the whole wlU S ‘ Ve the good ten(!enc y ot 
individual person- S oi l ^ reS t peCl *°, lhe in,erests of 
upon the whole. ’ SI<Je of pain ' "t 6 bad tendency of it 

tercsts’ appear”" bTconc« * 4 ° nU ? ber ° { persons ' vhose in ‘ 
pp e concerned; and repeat the above process 
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will, respect to each. Sum up the numbers expressive of the 
degrees of good tendency, which the act has, with respect to 
each individual, in regard to whom the tendency of it « good 
upon the whole: do this again with respect to each individual, 
in regard to whom the tendency of it is bad upon the whole. 

Take the balance; which, if on the side of pleasure, will give 
the general good tendency of the act with respect to the total 
number or community of individuals concerned; if on the side 
of pain, the general evil tendency, with respect to the same 
community . 2 

We now have a means for evaluating matters of policy and legislation. 
In facing a problem of what to do, c.g., staying with your sick mother 
or joining the Resistance to fight the Nazis, make your ecision on 
basis of the greatest happiness. Use the hedonic ealeu us to ge a qua 
titative figure for the happiness of all relevant individuals affected by 
your act. Then, after adding the happiness and subtracting t le un lap 
piness for each alternative act, perform the act that pro uces ic m s 

happiness. - c 

In Chapter One, we maintained that three distinct kinds ot ques- 
tions could be raised about political authority. The first question as c 
under what conditions the state is morally entitled to au on y. 
Benthamite would argue that a state is entitled to authority if and 
only if the state promotes more happiness for the greatest ™" 1 ber 
than alternative institutions, i.e., if and only if the state is jus a 
on utilitarian grounds. , , . 

The second question asked what is the proper scope o e 
or what is the extent of the state’s authority. As a matter o consis ^ncy, 
utilitarian philosophy is compatible with a philosop y o a s ong 
cially oriented, paternalistic government. Since any s a e ac ,or * 
contributes to the greatest happiness of the greatest num er is 1 
able on utilitarian grounds, the logical justification or a ]ai ® ez .f aire 
government is in hand. However, Bentham, influence y , 
economies, took a different route. He believed that the 
ness of the greatest number was best served by a very , 

menu For Bentham, government action involved ^erove action and 
coercive action created unhappiness. As England Bentham’s 

dustrialized society in the first half of the nineteenth M .* ^hams 
empirical claim about the utilitarian contribution o 

came to be increasingly challenged. obligation to obey the 

The third question asked about the c uzen J! rf kwbreald 

state and the appropriate : response oia» ^ ^ uti , Uaria b n 

To the second part of this que^on Bentham bccn discussed, 

formula to reform the penal mshtutions has a y 
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As for the first part of the question, Bentham seemed to believe that 
a citizen is morally obliged to perform any act that contributes to the 
greatest good. Bentham was quite unclear, however, on whether an 
individual was entitled to make claims against the state. Bentham does 
insist that the happiness of every individual affected by state action 
be considered in the formulation of state policy. However, Bentham 
provides no safeguards or guarantees that any particular individuals 
happiness will be achieved by any particular state action. The reason 
for this failure to provide any such guarantee for the individual will be 
discussed shortly. There is some evidence that Bentham feared that 
anarchy would result if each citizen were given the right to question 
whether this or that state action violated individual conscience. 

Bentham’s theory has been the target of vigorous and sustained 
criticism. We limit our discussion to three traditional critiques of 
Bentham’s utilitarian political philosophy: a critique of its hedonism, 
a critique of its quantitative methodology, and a critique of utilitarian- 
ism as a normative test of state actions. 

Bentham’s hedonistic view that individual happiness was best 
understood in terms of pleasure soon came under ridicule. In fact his 
philosophy was sometimes referred to as the “pig philosophy.” The 
difficulty centered on a conflict between the logic of hedonism and 
some commonly held beliefs on matters of value. In point of logic, under 
hedonism the pleasures of artistic creation may be no better than, or 
even inferior to, the pleasures of wine, women, and song so long as the 
happiness of the latter is equal to or more than the former. It is charged 
that on hedonistic grounds it is better to be a satisfied pig than a dis- 
satisfied Socrates. To see the force of this criticism the reader should 
ask whether he or she would willingly become a pig even with an iron- 
clad guarantee that the life of the pig would be happier. Those who are 
still with us can see hedonism conflicts with our strong convictions that 
in fact some activities are better than others even if they are not more 
pleasurable. 

It has also been objected that experiences of pleasure are not 
capable of quantitative measurement, that Bentham’s hedonic calculus 
really a useless device. How could one use the seven measuring de- 
vices of the calculus to compare quantitatively the pleasure of solving a 
difficult philosophical problem with the pleasures of a cool swim on 
a hot summer’s day? Certainly Bentham’s calculating tools are inade- 
quate. ° 

Even more serious are the moral objections that can be raised 
against utilitarianism. On moral grounds utilitarianism provides neither 
necessary nor sufficient conditions for justifying either state action or 
any of the institutions of government. 
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Utilitarianism cannot provide sufficient justification because some 
government decisions cannot be made on utilitarian grounds alone. For 
example, suppose a government could choose between two poss.ble pro- 

grams. 


Citizen One 
Citizen Two 
Citizen Three 


PROGRAM ONE 
3 unin of pleoiure 
3 units of pleasure 
3 units of pleasure 


PROGRAM TWO 
4, units of pleasure 
5 units of pleasure 
0 units of pleasure 

9 


Since the greatest total happiness is identteal fOT both programs, 
there is no basis on utilitarian grounds for choosing , Program 

ever, other things being equal, most everyone would prefer Program 
One on egalitarian grounds. Equality provides an a 

£ ° r "m™, the traditional utilitarian “a tte 
ness for the greatest number can provide con ic ng 
the following two government programs: 


Citizen One 
Citizen Two 
Citizen Three 


PROGRAM A 
5 units of happiness 
4 units of happiness 
0 units of happiness 


program B 

3 units of happiness 

3 units of happiness 

4 units of happiness 

To 


Program A has more citizens happier thanprogramB, bi p ^ 
B provides the greatest total happiness. Which prog 

S ° Ve “^mSL problem can be raised when one 

tions of population control. Consider the following si ^ t0 

fleets problems in the real world. If the government take 

control population, 1,000,000 residents can be supported 

standard of living. Let us say that such a minunum standard of ^ g 

has a hedonic value of 10. Total utility for a PopmaOon of mie m ^ ^ 
would be 10,000,000, with the average utility for eac P < 

10. Suppose the population were limited by ““ore com- 

a million. This policy would enable each perso utflity f or the 

fortable life with an average utility value of 1 - have a , arge 

society would equal 9,930,000 utility units, s i population that 

population at a minimum standard of living or al , person is 
has" a smaller total of happiness hut where nonetheless ea.fl._P ^ ^ 
happier on the average? Utilitarianism seems 
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here. The reason for these paradoxes is clear. Bcntham’s utilitarianism 
is guilty of two sins of omission. It ignores the distribution of happiness 
and it ignores other values that should be considered when judging what 
a state ought or ought not to do. In the first of our examples above, the 
value of equality was ignored. 

From our point of view, one of the most important values omitted 
from Bentham’s utilitarianism is the value of individual rights. Indeed, 
failure to consider individual rights is one of the chief criticisms of utili- 
tarianism today. We can illustrate this point with one of the most com- 
mon and most persuasive objections against utilitarian analysis; the so- 
called punishment-of-the-innocent example. Consider the following situa- 
tion: 


A small city has been plagued by a number of particularly vicious 
unsolved crimes. The citizenry is near panic. All homeowners have guns; 
doors and windows are locked. The local police officer goes to the freight 
yards and arrests a tramp on a passing train. Investigation shows that 
although the tramp is innocent, he can be made to appear guilty. With- 
out family or friends, utility, both total and average, could be increased 
if he were punished and the populace calmed. On utilitarian grounds 
the innocent man should be punished. But should he? 

The point of our story can now be generalized. None of our rights 
is safe from the measuring rod. of utility. On the whole our rights to 
freedom of the press, freedom of speech, and a trial by jury are con- 
sistent with utilitarian considerations but on occasion they are all sub- 
ject to surrender. Indeed under utilitarianism there is nothing inconsistent 
in saymg that a slave society is the best society. All one would need to 
Sb °® V l ha PP i ““ (total °r average) of the slave society ex- 
ceeds that of the nonslave society. Most of us. however, would not 
, a ‘ lh , e slave societ > r is l**tor even if it is happier. The utili- 

^ndedtora f ,r^. Wi,h ^ ° 5e ” ds «» 


John Sfuorf Mi/f (7805-7873) 

and on°e of V? ^ by ,he barbs about >g philosophy” 
torialm o ftar> M 1 l ° ^formulate Bendram’s util- 

Mffl aba„n J° a ™‘ d the ° b i ecd ° ns of Hs critics, 
that a , q r nbtaa ^ UaUterianism a ” d *<= hedonic calculus 

™ int^dZ ^ “ qualitative utilitarianism. Mill vigorously 

maintained that some pleasures really are better than others. Pushpin 

f "Z Te ~ dissatMed Socrates' life is qualitatively bet- 

ter than the life of a satisfied pig: 
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It is quite compatible with the principle of utility to rec- 
ognize die fact that some kinds of pleasure are more desirable 
and more valuable than others. It would be absurd that, while 
in estimating all other things quality is considered as well as 
quantity, the estimation of pleasure should be supposed to 
depend on quantity alone . 4 

Having introduced qualitative distinctions and having abandoned 
the hedonic calculus, Mill needed some other means for comparing and 
qualitatively ranking experiences. Mill claimed that we know one ex- 
perience is better than another by consulting a panel of experts. Mill 
was not entirely clear as to how this panel of experts was to be com- 
posed, but one condition was that the members have had both the 
experiences in question. Having experienced both, they have met at 
least one of the conditions for making a qualified comparison: 

Of two pleasures, if there be one to which all or almost 
all who have experience of both give a decided preference, 
irrespective of any feeling of moral obligation to prefer it, that 
is the more desirable pleasure. If one of the two is, by those 
who are competently acquainted with both, placed so far 
above the other that they prefer it, even though knowing it to 
be attended with a greater amount of discontent, and would 
not resign it for any quantity of the other pleasure which their 
nature is capable of, we are justified in ascribing to the pre- 
ferred enjoyment a superiority in quality so far outweighing 
quantity as to render it, in comparison, of small account . 6 

To those who might retort that such a panel of experts could not 
take the perspective of the pig. Mill argued that humans were qualita- 
tively different from animals. Humans have a higher capacity that 
prevents them from desiring a lower grade of existence even if they 
would he happier. Mill refers to this capacity as mans sense of dig- 
nity. This sense of dignity provides the ground for qualitative distinctions 
among pleasures. 

This reference to a human capacity might well provide the clue 
to Mill’s answer to the moral objections to utilitarianism. It may well 
be that there are a number of human practices that if followed or human 
characteristics that if developed would lead to the greatest happiness. 

In other words, human rights are norms that arc adopted because of 
their utilitarian value. It may well be that Mill was working toward 
a distinction that split utilitarianism into two camps. Today these two 
types of utilitarianism arc most frequently referred to as act and rule 
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number: 

Does the utilitarian formula leave any place for morf 
marims Uke “Keep your promises and Always teU Ore 
truth"? Yes, these maxims can be regarded as direchtfs 
for the most part point out what is a persons duty. Thj axe 
rules of thumb. They are properly taught to chrldren and used 
by everybody as a rough timesaving guide for ordinary dcci- 
sions. Moreover, since we are all prone to rationalizing in ou 
own favor, they are apt to be a better guide to our duty m 
complex cases than is our on-the-spot reflection. However, 
we are not to be enslaved to them. When there is good ground 
for thinldng the maximum net expectable utility will be pro- 
duced by an act that violates them, then we should depart 
from them. Such a rule is to be disregarded without hesita- 
tion, when it clearly conflicts with the general welfare. 7 


Under rule utilitarianism, however, rules have a very differcn 
status. On rule utilitarianism, the appropriate answer to the question, 
"What ought I to do?” is, “You ought to follow the appropriate rule for 
that type of situation.” However, the appropriate answer to the ques- 
tion, “What rules should one adopt?” is “One should adopt those rules 
which lead to the greatest good for the greatest number.” Perhaps the 
difference between the two types of utilitarianism can be illustrated by 
an example. Consider the practice of grading college students for course 
work. Suppose that one of the rules for a grade of A in Mathematics 
11 is a 90 average on quizzes and examinations. An act utilitarian woul 
treat the rule of 90 for an A as a rule of thumb. In circumstances where 
utility would be maximized one could give an A for less than 90 or one 
could give a B for a grade of 90 or better. What determines each act 
of grading is the consequences of giving a certain grade in that par- 
ticular case. The rule of A for 90 is a guide but it is not authoritative. 
For the rule utilitarian, things are different. A student with an 85 coul 
not argue for an A on the basis of the special circumstances of his or 
her case alone. Rather, he or she would have to show that the grading 
rule of A for 90 does not provide the greatest good for the greate 
number. The task of the moral philosopher, on the rule-utilitarian ac- 
count, is to formulate those rules which pass the utilitarian test. 8 If h 1 
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is interpreted as a rule utilitarian, individual rights can be constraed 
as rules that protect individuals. These rights, however, are grounded^ 
utilitarian considerations. Individual nghts s ou j f or t ] ie 

« v •> -> ■ *£ set * £ a — tf: 

ndfudlUadan'isTmatter of scholarly de ^ e - “XcT! 

him as a rule utilitarian enables us to see how Mill could convict 
reply to those who criticized Bentham for ignoring ™ f th ™ '' ro m ct 

a r s-s 

one of describing the procedures and insti o 

Hon of the greatest good for the f soS ^nd political 

writings on liberty, he attempted to flourish. In his 

conditions that must obtain, if individual liberty political 

economic writings, he attempted to descri e w /* S str ; alization i e > t0 
conditions are necessary to overcome the e s discusses vari- 

increase the public good. For example, Mdls ^"^^htgeTideas. 
ous institutional arrangements which support the free b u° OD fnion-espe- 
Mill was greatly concerned about the tyranny of ^HeL^Te institu- 

ciahy the tyranny of the opininns of the uneduea e ^ ^ 

tional safeguard he recommended in fhe cducate d would 

Government was weighted voting. The votes 

count more than the votes ° f ^etiiatMm strengthened utilitarianism 
In summary one could argue that mui s b abandoning 

by making qualitative distinctions P i place for justice 

Bentham's simplistic hedonic calculus, and by S P 

and individual rights within a utilitarian framew 


Criticisms of Mill 

Mill’s efforts, however, did not put ^mulak^qual'it’ative'X- 
mentary. Mill’s critics argued ^de fta* utilitarianism was in- 
unctions among pleasures was quantitatively 

adequate. If the pleasure of listening to .roAma^ ^ 

greater than the .pleasure o e™"S Bee(hoven have that rock does not 
ven is better, what does the mus c _ nrovidcs a higher pleasure, 

have? Mill would say that Beethoven s musi P d f e3sure s differ 

But surely Mill’s response is deceptive. After all, now ca P 
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except quantitatively. Beethoven’s music must have some quality other 
than pleasure that makes us rate Beethoven’s music higher than rock. 
Mill’s appeal to higher pleasures is not an appeal to pleasure, at all. 
Rather, by implication Mill concedes that there are some qualities that 
have value in addition to pleasure. In other words, there are a number 
of goods, in addition to pleasure, that are valuable. 

In the late nineteenth and early twentieth centuries some utilitarians 
accepted this critique of Mill and formulated a new version of utilitarian- 
ism called ideal utilitarianism. Ideal utilitarianism asserts that there are 
many goods besides pleasure. What one ought to do is maximize the 
greatest goods for the greatest number. Ideal utilitarianism is not hedon- 
istic but it still subscribes to the principle of maxima. In this view the 
function of the state is to maximize the total good. 

Mill’s substitution of the panel of experts for Bentham’s hedonic 
calculus came under attack as well. Some argued that we could not say 
the life of a dissatisfied Socrates is better than the life of a satisfied 


pig since we could not get the opinion of the pig. At this level the 
objection misses the point since Mill stipulates that the panel of experts 
must have had both experiences. Of course, the panel could not literally 
live the life of the pig but, following Aristotle, the panel could contrast 
animal-like pleasures with the pleasure of rationality. This interpretation 
does not remove all the difficulties, however. Mill either assumes that 
the panel of experts will approach unanimity in their comparative judg- 
ments or that a majority opinion is sufficient to decide the question. 
Neither assumption would seem justified. Life styles are notoriously di- 
verse even among the well-traveled and well-educated. There is no reason 
to think that a consensus would develop on anything but the most general 
value judgments. For example, most would probably say that the life 
of a dissatisfied Socrates is better than the life of a satisfied pig, hut 
unanimity on much else is fairly unlikely. On the other hand the device 
of ma, only voting is hardly the self-evidently correct device for decid- 
ing questions of this type. Finally, many objected to the elitism of Mill’s 
panel of everts. Heavily influenced by the discipline of economics, 
C °^ nted , each Person’s desire as equal to every other, most utili- 
tarians returned to a more refined hedonic calculus to measure and com- 
pare happmess. The economic theory of utility provided one such basis. 
foJlnJnf # C0, JP]* ca, J d change of ideas concerned the success or 
failure of Mill to find a legitimate place for rights and justice. Indeed, 
contemporary utilitarians have spent so much time discussing this issue 
that we should him to their accounts of the matter. After a thorough 
analysis of these discussions we shall decide whether or not utilitarianism 
is able to provide the test for the justifiability of state actions. 
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CONTEMPORARY DISCUSSIONS OF UTILITARIANISM 
Richard B. Brandt and David Braybrooke 

One reformulation of utilitarianism that was designed to find a 
place for rights and justice was articulated by R>c'' ard Br ^ ndt in an 
influential article entitled “Toward a Credible Utilitarianism. 

Brandt believes the act utilitarianism has implications that generate 
the following counterexamples: 

It implies that if you have employed a boy to mow y°ur lawn 
and he has finished the job and asks for his pay, you s 
pay him what you promised only if you cannot find a better- 
use for your money. It implies that when you bring om y 
monthly paycheck you should use it to suppo Y ou ^ . 
and yourself only if it cannot be used more effectively o 
supply the needs of others. It implies that if your father is dl 
and has no prospect of good in his life, imd ma.nta.mng him 
is a drain on the energy and enjoyments of others, then, if you 
can end his life without provoking any public scarulal or 
setting a bad example, it is your positive duty to take matters 
into your own hands and bring his life to a close. 

To avoid these counterexamples Brandt attempts to develop a for- 
mulation of rule utilitarianism. After several false starts Brandt sett 
on the following complex formulation. “An act is rig t i an on y 
conforms with that leamable set of rules the recognition of winch as 
morally binding-roughly at the time of the act-by everyone in ^ 

ety of the agent except for the retention by individuals of alre y f°^ 
and decided moral convictions, would maximize intrinsic va ''^ 
this point we could understand a reader shaking his 1,ead at ?'°' V ““ 
plex Brandt has made the simple rule-utilitar.au formula: Adopt tint rule 
ft at provides for the greatest good for the greatest number We beg that 
d reader be patienU-owever, since what Brandt’s 

simplicity it gains in plausibility. Let us consider some of the expressions 
in Brandt’s formula so that we might ascertain the reason for thtnn 

The requirement that the set of rules be leamable enables the rule 
utilitarian theory' to be a practical guide to conduct. Consider govern- 
ment bureaucracy with all its red tape and its massive set of minute rules 
and Sti^Govemment officials might well argue that by following 
these rules and regulations the happiness of the greatest good for tli 
greatest number Achieved. However, the average citizen is unable to 
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learn the rules that would enable him to achieve his ends. The com- 
plexity of the rules makes them unleamable and creates a situation where 
the greatest happiness would be achieved if the rules were abandoned. 
The average citizen has a utilitarian basis for complaining about exces- 
sive bureaucracy. Brandt recognizes that rules must be known if utili- 
tarian ends are to be achieved. 

The phrase “by everyone in the society” indicates Brandt’s concern 
with the efficacy of rules. There are many rules that would lead to 
utilitarian consequences if everyone followed them. Rules for rationing 
often run afoul of this requirement. Although the rules for rationing 
sometimes would clearly lead to the greatest good for the greatest num- 
ber, a rationing rule where some were known to cheat and where others 
followed the rule could well lead to circumstances where there would be 
less happiness produced than if there were no rationing rules at all. For 
example, the resentments against those violating the rule and the result- 
ing distrust of rules that would inevitably follow could produce sufficient 
unhappiness to undercut the rule itself. Hence, rules adopted on rule- 
utilitarian grounds are rules that should be recognized as morally binding 
by everyone in society. 


Brandt recognizes, however, that the “recognized by everyone” 
criterion is too severe. He raises the possibility that some rules which 
would be justified on utilitarian grounds would not be accepted by every- 
one bemuse these utilitarian rules would violate the moral convictions 
or sensibilities of a substantial part of the community. Indeed, the critics 
. utilitarianism believe they have exposed several utilitarian rales which 
violate our moral convictions. Failure of the rule utilitarian s to take these 
would Weld a set of rules that provides for 
the greatest good of the greatest number. Hence, Brandt adds his im- 

rtduaL tT t0 ? S for the retention by indi- 

recSmilb! “keady formed end decided moral convictions.'' In this way. 
32. '° * he utilitarian sentiments. By taking these 

of the i„T„ S t enbn, “‘? ,n ‘° accoun ‘. ro'es that permit the punishment 
* ZT £ e . n,0in * at y0U rene S<= on your promises when you 

can get away wnhn would not pass the utilitarian test. 

sion is sunerio ^ be fmrly obvious W Brandt thinks his ver- 

wta m rt t u ™' The ra!es “pay your debts except 

excSt wLn 1 “ bettCr ™ f ° r ' be mone y" "support your family 

vo^faaTcr if v "T “u e better used o’sewhere.” “take the life of 
How can Brandr eral -I 0l f “ lncreased " would aU fail Brandt’s tests, 
dem Xuuhif l A!th0U S h B^ndt is no. altogether 

here mnml m’ one 030 say that in his view those societies 

where moral ideas about justice are entrenched (where justice is an 
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already formed and decided moral conviction) will have a different set 
of rules for maximizing intrinsic value. In such societies, intrinsic value 
will be maximized only if the societies’ moral convictions about justice 
are honored. Indeed, such moral convictions about justice now have a 
utilitarian base. If the society follows its convictions about justice, the 
good will be maximized. Brandt's view and Mill's view as we have inter- 
preted it, coincide on this issue. A similar argument can be made for the 
accommodation of individual rights. In fact, such an argument is found 
in David Braybrooke’s Three Tests for Democracy. Indeed, Braybrooke 
refers to rights as rule-utilitarian devices. The chief purpose of rights 
in Braybrooke’s view is to forestall some of the difficulties that attend 
act utilitarianism: 


However, one of the basic principles behind the practice 
of asserting and heeding rights is precisely to forestall general 
considerations of happiness or well-being and the like from 
being freely invoked to decide the particular cases embraced 
by rights. Neither the person asserting the right nor the agent 
or agents called upon to respect it would normally be able in 
a particular case to review the alternative possibilities and 
their consequences really thoroughly. It would be danger- 
ous to empower agents to act on such reviews as they can 
make: dangerous not only because the agents are liable to 
bias in their own interests, deviating from the demands of 
the asserted right in making the reviews; but dangerous also 
because the agents involved are out of communication with 
one another and do not have the information necessary to 
coordinate their actions . 12 


In this view rights are institutional safeguards to protect us from 
our own shortsightedness and bias in considering individual cases; 
rights protect us from the frailty of human nature. It does not seem 
wrong to conclude that in a world of perfectly rational and knowledge- 
able impartial observers there would be no rights at all. In the real 
world, utilitarians would argue that circumstances could arise in which 
we would want to Say that rights should be given up in circumstances 
of that type; failure to give them up would lead to disastrous circum- 
stances. However, for a few rights, the possibility of disastrous circum- 
stances arising that would nullify the right are considered inconceivable. 
These rights, in Braybrooke’s analysis, are inalienable and inextinguish- 
able: 
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Men may regard certain rights as inalienable, consider- 
ing that the rights in question have emerged from profound 
social processes worth continuing respect. . . . There is, fur- 
thermore, an impressive empirical consideration that offers a 
strong defense, indefinitely continuing, for the inalienability 
of certain rights. Mindful of the weaknesses of human nature 
and aware of the imperfections of provisions for legislation, 
people believe that they will be safer if certain rights are kept 
out of reach. . . . Some rights, it might be said, are inalien- 
able and inextinguishable for reasons that no empirical evi- 
dence could upset. Could the alienation or extinction of the 
right to a fair trial be accepted under any social conditions 
... if a society makes any use of the concept of rights to 
regulate its affairs then in that society there must be a right 
to a fair trial. 13 


Inalienable and inextinguishable rights are like other rights in 
having a ground in utilitarian considerations; however, they differ from 
other rights in that empirical circumstances that would enable us to 
give up the practice are not a realistic possibility. In this respect inalien- 
able rights are like basic laws of nature; falsification by empirical events 
is not to be expected. 


The thrust of points of view like Brandt's and Braybrooke's is to 
find a place for our commonsense convictions about rights and justice 
wrthm the structure uf utilitarianism itself. Indeed the convictions and 
corresponding rights structure arise because adherence to justice and in- 
a d °l S . W S f0r &e S reatest good for the greatest number, 

it wouldm™ i" 8 K / ”? WOrk for *0 greatest good of the publio 
emohastr il, 0ned ' ?““• the ri shts Crisis are correct in 

ft™ ind™ rr? righb but *** “ incorrect in making 
uter attE * !n d ° "° l U5C rights *° strain utilitarianism; 

rather, utilitarianism is the justification for having rights in the first place. 


Criticism of Contemporary Utilitarianism 

the t i»» CC to begin this aspect of the debate is with a hypo- 
thetical hut very dramatic example described by Bernard Williams: 

can m d n' , Ticd lf *" thc ! <B«>re of a small South Amcri- 
W 'aV™" are a ro w of twenty In- 
a^dmen in u dl a fT delianl ' in front oi them several 
shht turn™ , i ."''I 0 ™;; A heaVy “ an in a sweat-stained khaki 
shirt turns out to be the captain in charge and after a good 
deal of questioning of Jim which establishes that he got there 
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by accident while on a botanical expedition, explains that the 
Indians are a random group of the inhabitants who, after re- 
cent acts of protest against the government, are just about to 
be killed to remind other possible protestors of the advantages 
of not protesting. However, since Jim is an honoured visitor 
from another land, the captain is happy to offer ton a guests 
privilege of killing one of the Indians himself. If Jim accepts 
then as a special mark of the occasion, the other Indians wdl 
be let off. Of course, if Jim refuses, then there is no special 
occasion, and Pedro here will do what he was about to do 
when Jim arrived, and kill them all. Jim, with some desperate 
recollection of schoolboy fiction, wonders whether if he got 
hold of a gun, he could hold the captain Pedro and I the . rest 
of the soldiers to threat, but it is quite dear from the set-up 
that nothing of that kind is going to work: any attempt at that 
sort of thing will mean that all the Indians will je kihed and 
himself. The men against the wall, and fte to 

understand the situation, and are obviously begging him to 
accept. What should he do? 14 

It would seem that on any utilitarian analysis-ev, sn on th, e com- 
plex versions of Brandt and Braybrooke, Jim ought to kill one Indian 
so that nineteen others would be saved. A uUhtanan of any stnpe should 

saarjt'sanri 

consequences should be considered. Jim must consider not only the 

J* , . , T the fact that if he chooses one way he is 

number of dead Indians, but tne iaci 

a killer, whereas if he chooses another way he !S not. If Jim Wls 
T J- T* line killed. However, if Jim refuses to kill an 

Indian, then Jim himself hm d. d Indians; h 

Indian, then we cannot say *at jma Indjans t0 be Mled. 

wVr n ivTwilLmfis J driving at is the fact- that one's position in a 
What we think Williams is among position or role 

situation a d.ffercnce. Th e 

that cannot be captured unde ibilit , 0 the twenty Indians 

Jim does have thesam £ Indian be would kill. Of 
that Pedro would M » J » ^ onc t0 save twenty, but there are 

course. i may be that he shouW ^ understand . 

complications in that ^ lhe posit ion or role one holds 

• ouences is symptomatic of a serious deficiency in 

in the chain of consequences is JVW Rawls-at one time an 

the way utilitarians consider maivmua J 

adherent of rule utilitarianism pub ^ utilitarianism with ignoring 
He charges the ,ndi«dtel.st U.»0 ulilitariimism bas tradi- 

thc distinctions tliat exist among persons, o 
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tionally been viewed as an individualist theory par excellence, how is it 
possible that it ignores personalities? Rawls says that utilitarianism ex- 
tends to society the principle of choice for one man: 

It is customary to think of utilitarianism as individualistic, and 
certainly there are good reasons for this. The utilitarians were 
strong defenders of liberty and freedom of thought and they 
held that the good of society is constituted by the advantages 
enjoyed by individuals. Yet utilitarianism is not individualistic, 
at least when arrived at by the more natural course of reflec- 
tion, in that, by conflating all systems of desires, it applies to 
the society the principle of choice for one man. . . . There is 
no reason to suppose that the principles which should regulate 
an association of men is simply an extension of the principle 
of choice for one man . 15 


What Rawls seems to be saying is this. Under utilitarian theory, 
each person strives to maximize his net happiness with due account given 
to the intensity of his desires. So far, the utilitarian analysis is individ- 
ualistic in the accepted sense. We then ask what policies a society should 
pursue. At this point, the utilitarian treats society as a single person. The 
satisfactions and frustrations of desires of the individuals in society are 
summed up, with the frustrations of some individuals canceling out the 
happiness of others. The policy that ought to be adopted is the one that 
maximizes net happiness. This answer looks at society as an individual 
who has balanced the gains and losses in order to achieve the greatest 
balance of happiness. Note the contrast in point of view, however. When 
Jones s desire for a third martini is denied because Jones wishes to avoid 
a headache tomorrow, both the desire frustrated and the desire fulfilled 
are desires of the same individual. However, when policy X, which leads 
to the greatest happiness on balance, cancels out the wants of Jones in 
avor of the wants of Smith, the analogy with a single individual is no 
longer legitimate. The frustration of Smith is not like the frustration of 
Jones s desire for a third martini. 

tho , l lS h ^le utilitarians and some antiutilitarians might en- 
ru es in very different ways. The antiutilitarians do not treat people as 
rules m very different ways. The antiutilitarians do not treat people as 
means toward achieving maximum net satisfaction. 

Just as the utilitarians make no distinctions among persons they 
f. ™ distinctions among desires. Utilitarians make much of the 
fact that utilitarianism is committed to equality, since each person’s de- 
sires are given consideration. The important question, however, is how 
much each person s desires should count. The only factor most utilitarians 
consider is intensity. Those with more intense desires are provided with 
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proportionally more pleasure. However, this is hardly the only difference 
that should enter in. Consider a racist society, for example. On strictly 
utilitarian grounds, the intense desires of the racist majority would count 
more than the more passive desires of the oppressed. Surely that iu ; un- 
just. Indeed, the reader might ask, ‘'Should certain desires be cootedat 
all?” For example, would it be unjust not to count the racists hatred? 
Many would think not: 

In utilitarianism the satisfaction of any desire has some value 
in itself which must be taken into account m decidirig what s 
right. In calculating the greatest balance of saPsfaction it does 
not matter except indirectly what the desires are for. We are 
to arrange institutions so as to obtain the greatest ™m of satis- 
factions, we ask no questions ^out their source or quah^ 
only how their satisfaction would affect the to^l 0 fweUbeu g 

ITrertain^plexisure in^ a s ^f'means'^i^en^rming 

ffii&ect, then the satisfaction of *cse desires must be 
weighed in our deliberations according to their intensity, or 
whatever, along with other desires. 

- conclude this disc™ 

individual to sacrifice his good for m hayc appea]cd t0 

are already better off. Tradltl °“ y {urtber for ^ who are 

sympathy. However, to expect one ^ sympathy indeedl Would 

already better off is to place a ^eavy 5acrifice even 

not the less fortunate t be ^ely ^J^^ieves that sym- 
more for the benefit of the more for utilitarian behavior on 

pathy cannot supply the complete # sodety with a utilitarian 

the part of individuals and that as , . « i nnchWp 

morality and political phitop^vouWbe^y^ ^ (o giye an 

In general we have enticize rf an individua ]- s rights, 

adequate account of how to mm ^ P ^ utmtarians ignorc the roles 
The story of Jims dilemma illus . say w hat a per son ought 

individuals play in the causal cha^.^ and responsibiU ties. 

to do by ignoring past g superperson where cancelling a 

Neither can a state treat soci ty P ^ ia]ogou5 to an individuals 

desire of Smith to fulfill a desire g,/ ano d,cr desire of his own. In nddi- 
frustration of Ins one desire dcsircs 0 f ; ts citizens ns equal. More- 
tton, a state should not trc. f ortu natc to make greater sacrifices 

over it should not «P<mt e , 0 , al utility is thereby increased, 

for the more fortunate simpl) neca 
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Utilitarians like Brandt and Braybrookc would respond that their 
more complex utilitarian formulas do take these complicating factors 
into account. They would argue that the more complex constructions of 
the utilitarian formula do not conflict with our widely cherished moral 
beliefs. For example, Brandt would argue that his formula allows utili- 
tarianism to take account of such antiutilitarian sentiments. 

Of course, one might refine utilitarianism so that the rules and 
practices justified on utilitarian grounds were identical with the rules and 
practices that would be justified on some other nonutilitarian ethical 
theory. In other words, utilitarianism and at least one of its main rivals 


would sanction the same acts as morally right and condemn the same 
acts as morally wrong. To the reader, it might appear that we have 
a case of the chicken and the egg problem. However, that would be mis- 
leading. Even if the utilitarian and his rival agreed about what was right 
or wrong, they would continue to disagree on the reasons. For the utili- 
tarian, the rules and practices that protect individual rights are justified 
because such rules lead to the greatest good for the greatest number, 
should the world change and such utilitarian results no longer obtain, 
the rules and practices that protect individual rights would be sur- 
rendered For the antiutilitarian the fact that the rules no longer bring 
about utilitarian results need not be a reason for abandoning them. The 
r;*" What P ers P ec dve should one take toward rules 

Wbuted mdmdual rights specify how happiness should be dis- 


tY \ G UtiUtarian P^spective is inadequate and in the next 
& e nfr l0P , a .TP* 116 the0ry 11131 P laces ultimate value on 
phflosonL ^t^ ^ 1 ^ 6 amWers t0 the questions of political 

I e " r? ' m terms of how wel1 the rights of indi- 
Brandts or BravK° V* ^ ^ & s0 P^ islicat ed utilitarianism such as 
that we do we\ S C d give the same answers to these questions 

°" ri8hb P ™™ * ot L utili- 

Hon W-f-r ^ PP l rt for Iigh,s rests on ‘°° ‘haky a founda- 
rl ,'- ra f r °° ke argued ‘here is “an impressive 

tinuinc for the imlr^K'TK °f GrS a stron S defense, indefinitely con- 
of human f f er ? in rights - Mindful of the weakness 

lation people believe thatch ,he .‘ m P erfec,ions of provisions for legis- 
outof S-F.Z' 7 be saf « if certain rights are kept 
is too Insecure T pf W i ^° mt . ol v * ew this provision for natural rights 
become less ness* vh° P C j a “ ltudes about the fraility of human nature 
TiT Md rishts ™ U he in danger, 

nlace fm^hn H complexity of the utilitarian attempt to find a 

riehk serve ,h T , <hat we “‘ght do better to let human 

nghts serve as the focal point at the outset. However, the reader is urged 
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to wait until completing Chapter Three before making a final decision 
on the question. In concluding this chapter, let us rehim to at least two 
of our original questions concerning the state Our first question asked 
under what conditions a state should actually have authon y. A util- 
itarian would answer that the state should have authority ^ provide 
for the public good. Immediately one would then ask our second ques- 
tion: “mat is The proper scope or extent of its authority? To tins ques- 
tion, a utilitarian would respond that the extent of the states authority 
should be sufficient to enable it to provide for the public good as long 
as the cost of expanding state authority is taken into a“o u m. Let us 
now consider how an adherent of natural rights would delineate the 
function of the state and the scope of its proper authority. 
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Natural Rights: 

Meaning and Justification 



In his autobiography, the late black leader Malcolm X tells of an car y 
experience that had a profound effect upon his life. At the time of the 
incident in question, Malcolm was one of the highest-ranking students 
in his largely white school. When a respected teacher asked him about 
his vocational plans, Malcolm replied that he would like to be a lawyer* 
The teacher looked surprised and replied that Malcolm needed to be 
realistic. “A lawyer,” the teacher said, “that’s no realistic goal for a 
nigger .” 1 The teacher then advised Malcolm to think about carpentry 
as a career. Yet the very same teacher advised white students whose 
grades were far below Malcolm’s to strive for success in the professions. 
It is quite evident that either because of his own prejudices or because 
of his beliefs about the prejudices of others, this teacher was willing 
to treat Malcolm in an unequal and degrading manner. It is just this 
kind of inequality and degradation that the doctrine of equal natural or 
human rights is designed to prevent. 

However, before the natural-rights approach can be assessed, it 
must first be clarified. In particular, the concept of a right— and espe- 
cially the concept of a natural right— must be explained and examined. 


ANALYSIS 

Rights 

Compare two universities, which will be referred to as university A 
and university B. In each, it is sometimes the case that a professor grades 
a student’s paper unfairly. The reasons for this vary from case to case 
and the incidence of unfairness is no greater at one institution than at 
the other. What does differ, however, are the methods and procedures 
for dealing with unfairness when it does arise. 

In university A, if a student believes his paper has been unfairly 
graded and if he wishes to make an issue out of it all, he must petition 
the professor who graded the paper for an appointment. According to 


56 



NafuraJ ftigM* Meaning and Justification 57 


the rules of the university, however, B is 

whether such petitions are gran • t0 fessor whose 

the rules of the university leave it entirely _p fce revjewed 

fairness is being questioned as o w P P of course, 

and the grade changed. There ^ and kind men 

many faculty members at this uni ty { review a student’s 

and women. They will often = “ “ turning down a student’s 

complaints and generally would not dream otn, g ^ ^ rf ^ 
petition for an apporntment How^ {q ^ conscientiously and 

university, whetlier or not a p Students have no claim on the 

kindly is solely up to that pro • i w , jf some professors 

faculty nor are they entitled to impartial review ^ ^ ^ ^ of 

choose to act properly and others o between them and their 

the university are concerned, faculty consideration of student 

own conscience. At university A, then, faculty ^ ^ ^ 2 

complaints is a gratuity that ma y Afferent. Student complaints of 

In university B, things « established procedure, 

unfairness in grading must be d faculty previously uninvolved 

All complaints must be investigated by prolessor involved as to 

in the case. In university B it is n F ^ lay . Ka ther, the student 
whether the grievance machinery . 

is entitled to impartial review ’upon: ’ ’ A _ stu dents have rights in 

In university B, but not in uiustrates the difference between 
the area in question. exam le a lso brings out the point 

having and not having n 8 h , dents in university B are entitled to 
that rights are entitlements. is not dependent upon faculty 

impartial review. Their daunt oF rig bt 5 is to be contrasted 

good will or permission. Indee , an( j benevolence, on the other, 

with that of permissions, on the one j ust i6catory import. If someone 
The notion of an entitlement has 1“' J at lcilst prima facie, 
is entitled to something, his c aim , » or m0 ral, depending upon 

The justification may be “ justification need not he conclusive, 

the kind of right considered, aucn . i ^ ^ do]]ars {rom j ones and 

For one thing, rights may cias • >’ { botli be honored if Jones 

your right to ten dollars from J bas only ten dollars, perhaps 

has only ten dollars. Moreover, place, all things con- 

nonc of us is justified in claiming it m 

sidcrcd. 3 . r, h vc a right to impartial review upon 

If students in umvcrsi J rcv i e w. And if they arc entitled 

request, then they arc entitlea ^ | ndcr nt lcast a prima facie 

to it, others-in this case, the tarn X imply obligations in the seme 
obligation to provide such a review. somc other persons arc 

that if some person has a g 
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under an obligation either to provide it or at least not interfere with 
the rights bearers pursuit of it. 4 

Indeed, it is of crucial moral importance to distinguish obligations 
that arise from the rights claims of others from considerations of benevo- 
lence, charity, or noblesse oblige. A useful example has been provided 
by Richard Wasserstrom. Wasserstrom points out that during the civil 
rights struggles of the late 1950s and early 1960s, white Southerners 
frequently asserted that they had great concern for the welfare of “their 
Negroes.” According to Wasserstrom: 

what this way of conceiving most denies to any Negro is the 
opportunity to assert claims as a matter of right. It denies him 
the standing to protest the way he is treated. If the white 
Southerner fails to do his duty, that is simply a matter be- 
tween him and his conscience. 0 


The white Southerner of Wasserstrom’s example views kind treatment 
of blacks as a matter of personal benevolence. If indeed there are any 
obligations involved, as Wasserstrom’s (perhaps confusing) use of the 
word “duty” may suggest, such obligations do not arise from the cor- 
relative rights of the blacks themselves. If we view persons as possessors 
ot rights, we view them as agents, as makers of claims, as beings who 
are entitled to certain considerations whether or not others feel like 
going along. It is this aspect of the emphasis on rights which, as we 
wi argue later, accounts for the important connection between natural 
nghts, on the one hand, and human dignity, autonomy, and respect for 
persons on the other. 8 

sun JS* ! ' re I eadUemen,s - rights are entitlements that are 

“'S ' „ ’ egal gc ° unds ’ whUe moral rights are entitlements that 
are supportable on moral grounds. What then are natural rights? 

Natural Rights 

and ° f ? atUr r al ri ? hts evolved over » long period of time 

roots of the dorM^ ** °u anc * philosophical controversy. The 

Sophist of anciem r S ° ^ at leaSt as far “ Abates a ™"S 
iecfto oh ecdv ^ ° Ver whetber > ustice is conventional or sub- 

Sl“ b r^oT^ P it Aristotle as we shall see argued 
accessible to alt be dls covered by reason and so was 

Xsbed a nat ran J e ? Dn! ' A ” d the ,aler S,oic philosophers em- 
fl,e ^rtienla 1 1 “"i ’’.‘“i" 8 ° n a11 men - ftat takes precedence over 

laws P w^re held T 'r’ b “ d,ed in huni ™ political institutions. As natural 
laws were held by the Stoics to be independent of existing legal prin- 
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individual Thus the doctrine of natural rights has resurfaced, shorn of 
much of its excess metaphysical and theological baggage ™ form ° 
a plea for human dignity and for the kind L of treatment that makes 

SS. »'( JZd Tradition alJy, ».«- 

s^-aarM jar* 

point of calling a ■ *•■»*-* "fi^nventional” “abnormal.” In 
opposites, mdudrng zrti&cnl, ^ in contrast wit h “social” and 
the context of natural rights, # r_ _ v n articular organiza- 

“conventional.” Natural rights do not arise within social 

tion of society or from any roles the^ beare^a^ play ^ 

institutions. They are to be ^ "^ dents an d clients against their 
against children, teachers agam ^ ^ grounds other than the 

lawyers. Instead, they are ngh P « (he society to which 

institutional role of the holders . obligations on anyone, 

drey belong. Conversely, natural, telot held in virtne 
regardless of rank or position. Since suen ng 

of social status, everyone is ob J* g ® ° r ® ^ morally fundamental. That 
Natural rights also are thougHt .of i„ vo l v es appea l to 

is, the justification of other ngh ^ monlI rights. Thus, the right 

them. They are the most S ene ™ can bc dc f e nded as deriving from 

to pursue a hobby in one s sP a t ™ from interference by others, 
a more basic natural right to u J , not special rights. Some- 

Moreover, natural rights are g^ral ^^edom because „f 

one, for example, may have the > % ^ h( , prev iously had agreed, 

some special arrangement to "' h, ' b J,°^ 1 ’ c if a ges home, then he has 
Thus, if you promised Reed to > «wyta P^okag ^ ^ rather do 
the right to have you do your y, & * special right . one “which 
something else at the time. Sue ‘ . “ individuals or out of some 

arises out of special transactions between > ^ „„ GeneraI 

special relationship in which ' ey h * ]d indepcn dent of tlie existence of 
rights, however, arc rights tha h a 5 argucd that special rights 

such special arrangements. H. • nccds a special right in order to 
presuppose general ones, to d then in the absence of such 

bc justified in limiting anotli , rig ht not to be interfered with, 

a special ground, others have 8 ] cast part of the reason why 

If Professor Hart is right here, "<=*>»' c 

natural rights are morally fun nm , . that their existence is 

Natural rights are general r.ghts, m , 
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Natural Law, it is no longer legal but rather is a corruption 
of law. 10 


This conception of natural law, like that of the Stoics, provides an ex- 
ternal, rational standard against which the laws and policies of particular 
states are to be measured. 

The Scholastic conception of natural law, however, was intimately 
tied to a theological foundation and tended to be embedded in a theistic 
political framework. Although natural laws were held to be discernible 
by reason, they were also held to be promulgated by divine will. The 
political order, in turn, was held to serve a function determined by that 
will; namely, the development of distinctively human nature within a 
given social framework. However, in the seventeenth and eighteenth 


centuries, growing rationalism and growing individualism led to revision 
of the classical account of natural law and natural right Such documents 
as the French Declaration of the Rights of Man and the American 
Declaration of Independence asserted the rights of humans qua humans 
against the state. The foundation of natural law and the rights of the 
individual was placed in reason alone, rather than in theology. The po- 
litical order, in tum, was viewed as an instrument through which diverse 
and essentially egoistic individuals could pursue their private ends and 
not as an agency for socialization through which the citizen would be- 
come fully human. Natural rights were appealed to in defense of human 
2 n 5 / j a y t0n0my a S ain st what came to be perceived as the poten- 
tially (and often actually) oppressive power of the state. 

, However, with the rise of utilitarianism in the nineteenth century, 
the natural-rights approach entered into a long eclipse. Utilitarians, with 
their forward-looking consequentialist ethical theory, regarded only the 
wrn™ ° f ° r ? 0licy aS relevant to moral evaluation. Right and 

• g . Wer . e he } d todepend on consequences, not on allegedly pre-exist- 
?Shts. Thus, Jeremy Bentham helped to relegate the doctrine 
hpW tW-M 8 !; 15 graveyard of abandoned philosophies when he 

1 f NatUr . al nghts is simple nonsense: natural and imprescriptible 
Ar: , nca l nonsense-nonsense upon stilts.” 11 Until recently, the 

doctrine of natural rights remained where the utilitarians had cast it. 
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THE STATE AS PROTECTOR OF INDIVIDUAL RIGHTS 

A, wc have seen, **** 

philosophy was John Loclce. as \ did not exist, 

the social contract as a device to s ow Hobbes Locke did not 

we would need to invent it However, un ^ e f°“ ton^ For^ Locke, 
view all political and social ^re at >° ns ® s P cIaims of naturaI rights, 
human behavior was morally eonstrainea oy 

It was precisely the job of the state to secu embarrassment to 

But just what rights do people ^fJ uLTunZe to agree on 
natural-rights theory that its proponen s example, the American 

just which natural rights P e0 P>® P“ ^ rights t0 lifej liberty, and the 
Declaration of Independence spe f ec]ara y on of t i ie Rights of Man 
pursuit of happiness. The Fre Contemporary theorists defend 

speaks of the natural right to se y- mjnima l degree of well 

rights to the material prerequtato of at ieastj ^ 
being, e.g., the nght toa guar t. Nations even inc ] udes the 

Declaration of Human Rights o 

right to vacations with pay °“ lts ls *’ be attr ibuted to the fact that 
Part of this divergence dou ‘ ]ist In addition, many lists do 

not every list is presented as a | erivative rjghts . Thus, the right to 

not distinguish fundamental f Declaration probably can be best 

paid vacations listed in the Vm t0 implement the more funda- 

understood as a derivative right necessary * 

mental right to the minimal P* e ”'T'"S‘ (he {rien d s of natural rights 
Although some disagreem ^ differences remain. One 

can be explained away along sue > j concems the shift in 

such difference that is particularly^ndam^L ^ , o do what onc 
emphasis from negative nghts o po • ^ ma terial prerequisites of 

wills with one’s own— to the p „v contemporary defenders 

well-being, which have been oblig^ on o.h^ to refrain 
of human rights. Negative rig ^ in t h e protected area. Positive 
from interfering with the ng ! ^ ^ ((fc (or al least to support the 

rights, however, impose obliga __ an(J scrviccs necc ss ary 

sort of institutions that do pm , . i cve l of human existence, 

to secure at least a minimally decent level o 
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not dependent upon special relationships or previous agreements that 
rights bearers may have entered into. Natural rights are not only logically 
prior to social and political institutions, they arc prior to human agree- 
ments as well. 

In addition, many writers, including the authors of the Declaration 
of Independence, have held that such rights arc inalienable. If this claim 
is taken to mean that it is always wrong to fail to honor a claim of natural 
right, the claim is mistaken. Since rights claims can clash, situations may 
arise in which we can honor the natural rights of some only at the ex- 
pense of failing to honor the natural rights of others. Although this is 
lamentable, it hardly can be wrong if some such rights are not honored 
in this sort of context. No other alternative is available. (Perhaps, how- 
ever, there is one right that is inalienable in this strong sense; namely, 
the metaright to have one’s other rights counted in the moral decision- 
making process.) 

More plausible interpretations of the claim that natural rights are 
inalienable are available. Perhaps they are inalienable in the sense that 
they must always be counted fully from the moral point of view, unless 
waived by the rights bearer under special sorts of circumstances. Thus, 
if there is a natural right to life, perhaps it cannot legitimately be dis- 
regarded unless the rights bearer himself decides that life is no longer 
worth living. Or perhaps natural rights are inalienable in tlie sense that 
rights bearers themselves cannot waive their daims of natural right. 
Thus, if someone were to say, “I give up my right to life, so go ahead 
and kill me,” this would not entitle anyone to kill the speaker. How- 
ever, requests for beneBcient euthanasia in order to avoid the suffering 
of a terminal illness may constitute counterexamples to this formula- 
tion. Many of us are inclined to accept a waiver of the right to life in 
such circumstances. Perhaps, most plausibly, natural rights are inalien- 
able m the sense that they cannot be waived except by the bearer and 
then only to protect another right of the same fundamental order. Thus, 
m the case of a request for beneBcient euthanasia, we may view the 
patient as waiving the right to life in order to better implement the 
right to be free of purposeless suffering. 

Someone has a natural right to something, then, if and only if («) 
he or she is entitled to it; (b) the entitlement is morally fundamental; 
(c) it does not arise from the bearers social status, the prescriptions of 
a legal system or from any institutional rules or practices; and (d) it 
is general in the sense discussed above. In addition, natural rights may 
be inalienable in one of the several plausible senses mentioned. Condi- 
tion a places natural rights within the broad category of rights while 
the other conditions identify natural rights as moral rights of a distinc- 
tive and fundamental kind. 
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why it would be rational to create one. Locke, like Hobbes, argues that 
there were no such thing as the state, it would be necessary to invent it. 

For Hobbes, the state of nature is one of war between each person 
and every other person. There are no reasons ^ “beymg rnora 1 rules 
and life is depicted as “solitary, poor, nasty, brutish and short 

On the contrary, Locke’s state of nature 
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another in his life, health, liberty or possessions. 

All men, then, are equal in possessing the ^natural ri^toMj, liberty, 

and property antecedent to the 0 n others to refrain 
rights are negative m that they j P ner son is given a sphere 

from interfering in the protected are ev J though others 

of autonomy that others rnay^o ■ « ions> they nee d not 

may not deprive anyone of life, I > «* P or majntain life, 

in addition take positive steps P d J y be meaningf „Uy 

or supply the conditions " nd “ s lhat we in:l y not prevent 

exercised. It is one thing, for examp , t]ier to say we must 

yon from seeing a particular mow* *15 rf the state of 

provide you with the pnee of adm ^ 0 f "that equal right that 
nature is of the former be f ng subjected to the will or 

each has to his natural freedom 

authority of any other ” ons in the sta te of nature would 

Locke then argues that rati P This is imp0 rtant for, as 

establish the institution of pnva (he P ^contract that establishes the 
we shall see, one of the te rn of *«££ property of its citizens. The 
state is that the state wo rld is a storehouse created for 

Lockean argument here is that ^ may appropr iate the goods in 

the benefit of man. Consequently, P " f approp riation is labor: 

the storehouse for their own use. The means a PP 

r , . , , , . „ the unquestionable property of the 

for this labor being the q . f {0 what that is at 

ot:^dTaX* when them is enough and as good 

left for others. . • - 17 

Property arises from labor, ^ good left over 

labor yields property only when equality of ability and need, this 

for o tilers." If we assume approximate cq / 
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As many persons regard the positive variety of rights with 
suspicion, it will be worthwhile to examine both kinds of rights. The 
political philosophy of the seventeenth-century theorist John Locke is 
a paradigm example of a position that places nearly exclusive emphasis 
on negative rights. We will examine Locke’s system in order to see n 
such an emphasis is justified. After considering Locke’s position, we will 
go on to compare it with the expanded conception of natural rights sug- 
gested by the Universal Declaration of the United Nations. Next, we 
will consider the views of the critics of the modem expanded notion of 
rights. We will then be in a better position to decide just which funda- 
mental rights, if any, the state ought to secure. 


John Locke and the Referee State 


John Locke (1633-1704) was not only an important political 
thinker of the first order, indeed one of the founders of the liberal 
tradition, but he also made important contributions to epistemology and 
metaphysics. In particular, his Essay Concerning Human Understanding 
is one of the classic texts of the empiricist tradition. The Two Treatises 
of Government, Locke’s major work in political philosophy, is connected 
with the Revolution of 1688, serving both as a stimulus to and justifica- 
tion of it. The Treatises, particularly the Second Treatise , have exerted 
an important influence on liberal thought up to our own day, particularly 
through the United States Constitution, which embodies many Lockean 
ideas. 


Both Locke’s empiricism and his polidoal philosophy were bulwarks 
m the seventeenth-century struggle against the entrenched privileges of 
the monarchy and nobility. Each stressed the tests of experience and 
pohfe ln 80 at,empt t0 ‘fuestion dogmatism in both epistemology and 

Locke’s method in the Second Treatise (like that of Hobbes whom 
we discussed in Chapter One) is to postulate a state of nature within 
which no pohtrcal sovereign exists. He then goes on to establish what 
1116 inhabitants of such a state could rationally 
establish Locke may have thought there actually was such a state of 
nature Alter all, as he points out, the diSerent nation-states can be re- 
garded as being in the state of nature with respect to one another. 
This, of course, is still the case. However, the actual existence of such 
a historical stage in human history is irrelevant to the force of his argu- 
ment. Bather we can analytically reconstruct Locke’s purpose as that 
of showing what problems would arise if there was no state and hence 
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What rational consideration might induce an inhabitant of such a 
state to contract with others to establish political society? Several reasons 
a^e cifed by Loche, although he does not always clearly disPnguisl , ftem. 
For one thing, there is no impartial judiciary to enforce > the 1 ° f ; 
Consequent! 
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fair and impartial decision making P everyone cannot be counted 

up 0 ™ ZSiSZSZ at all times or \o reject |e rights of other. 
Indeed, any dispute might end in conflict. Consequently. 

» a. »« ?> if# « ‘«S 

heaven and wherein even * between the contenders 

where there is no authority d d lves jnt0 socie ty 

-is one great reason of mens pmun& u ' 
and quitting the state of nature. 

However, since “no 

his condition for an intention to state is not the Hobbesian 

all of their rights to the state. Th , rational only surrenders 

leviathan. Rather, the individual lns ° And he does so only on the 

his right to executive and judiciary p - j , {s to jif e> liberty, and 
condition that the state secure Ins ^ ^ !s si mply the community 
property. 22 Moreover, since for ^ Jtate Is t0 be deteimined by 

formed by the contract, the po cy ement is ^obtainable, by a 

the community, or where una ^ ^ such a majority vote cannot 

majority vote of the member, conha ct-that the individual sur- 

override the basic terms of the the ]aws of natu re and that the 

render his right to interpret and nrooertv within a framework 

state protect his rights to life, “We^te, then, is die pro- 
of public law governing everyo p 0 , in Locke's view, it is only 

tector of the natural rights of 1 dona i to leave the state of nature 

to form such a state that it woul 

in the first place ro]e in prot ecting them, are negative 

Natural nghts, and the te others not to provide essential 

in Locke's view. That is, the ng S interfering with each indi- 
goods and services but simply and services for himself. Simi- 

vidual's attempts to provide me g vider of w clfare but rather has 
larly, the state is not conceived o • provi ding defense against 

the negative role of referee. Its ) t ic competition by making sure 
external enemies) is to regula . p otliers. The Lockean state is 
that each competitor respects e S 
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requirement seems to lead to a fairly egalitarian distribution of goods, 
where all those willing and able to work end up with about the same 
amount of possessions. 

In the state of nature, the world is a storehouse for human use. 
If any person were to take more than could be used, the surplus would 
spoil, thus depriving others of their due. This spoilage problem could be 
avoided, however, if an imperishable medium of exchange were to he 
introduced. Money is precisely such a thing. If a farmer, for example: 

would give his nuts for a piece of metal, pleased with its 
color, or exchange his sheep for shells, or wool for a sparkling 
pebble or diamond, and keep these ... he invaded not the 
right of others . 18 

For, as we have seen, Locke limits the property owner, not in the amount 
of possessions that can be accumulated, but rather to the accumulation 
of what will not spoil, so long as enough and as good is left for others. 
As long as one’s possessions do not spoil and others have the liberty and 
opportunity to try to accumulate possessions of their own, no limit is set 
on the amount one might own. Consequently: 

it is plain that men have agreed to a disproportionate and un- 
equal possession . . . having by tacit and voluntary consent 
found out a way how a man may fairly possess more than he 
mmself can use the product of by receiving in exchange for 
the surplus gold and silver. . . ™ 


Through the introduction of money, the state of nature becomes 
one of unequal distribution in which some persons amass huge amounts 
of property through talent, effort, exchanges on the marketplace, and 
plain good fortune. Locke could have used his restriction on accumula- 
t °” ° f , P ® rs ? nal P ro P er ty in defense of egalitarian distribution of wealth. 
Instead, he introduced inequality into the state of nature, thereby justify- 
ing inequality in civil society. Inequality results since people differ in 
talent, willingness to exert effort, business acumen in market transactions, 
and in good fortune. Such difference produces unequal possessions. And 
since, as we will see, people enter civil society to at least in part preserve 
theu property, inequality carries over into the state itself. 

The nght to property, like the other Lockean rights we have con- 
sidered, is negative. No one is obliged to provide property for anyone 
else. Rather, the only obligations are those of noninterference. Inhabi- 
tants of the state of nature are obligated not to deprive each other of 
the fruits of their labor or of possessions secured through contractual 
arrangements for the exchange of such possessions. 
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lowing will suffice for now. ^^emertlsTbsolute. For persons 

earn, it does not follow that such ds an(J services to make at 

may also have positive rights to su possible. If so, persons may 

least a minimally decent human exis ea m. Rather, they may be 

not have an absolute right e ^ er y , t0 sa ti s £y the basic needs of 

obligated to contribute to e ° ® ^ eory _ then, cannot simply assume 

others. Proponents of the enri nckean negative ones. 27 

that the only fundamental ng tlian m inimal state can be based 

Indeed, a plausible case for a m “ Qne in t of using the con- 
upon Locke’s own contract m ° e j . _f the political framework that 
tract model is to demonstrate e ^ contrac t’s terms, at least if we 

emerges. We ourselves woul agr complain about once the 

were fully rational, and so have nothing 

terms are implemented. rational persons would agree to 

However, it is far from de “ * ^“ Jmes that the contract 
the terms of the Lockean contract, rio the state of nature 

makers would build the economic mequ ? thi s assumption is un- 

into the very structure of civil ^. But^ Y ^ ^ in { 0 such 
justified. Why would the have-nots Conseque „tly, defenders of the 
an inegalitarian society in the fi P ^ (he charge s that (1) the eco- 
negative state, such as Locke, P „ n( j / 2 ) the inequality resulting 
nomic competition it referees {? “^ t0 ’ secure the consent of all rational 
from such competition is no initial choice. . , 

persons under suitable conditio die principal function of the 

We agree with Lockes acco ,, t0 protect the natural rights 
state. That function, in our view > h force , however, it does not 

of its citizens. If the discussion above ^ be ^ nega Uve rights, 
follow that the state’s exclusive con consideration. It is to the 

In addition, positive rights may 
examination of such a view 

Positive Rights - The 

of Homan Rights and the Weirar 

f Human Rights was adopted and pro- 
Thc Universal Declaration of Unitcd Nations on December 

claimed by the General Assembly rcvea ls that many of the 

10, 1948. An examination of th ncca tive ones protected by Lockes 
rights included go far bcy0 " ,j- r die following articles: 

referee state. For example, consiuer 

. of society' . . . is cntiUca 
Article 22: Everyone, as in memo , h c organization and 

to realization ... in accordance 
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an umpire making sure that each citizen, in fed, r puling his own 
welfare, does not infringe on the similar free enterpn 


Critique of the Lockean Position 
A principal objection to the Lockean account of the stole ist5> ot >t 
permits too unequal a distribution of economic wealth. As " e f 

inequality is introduced into the state of nature through the methum . 
monetary means of exchange, and is perpetuated into 'Society ' ttaougn 
the social contract. Indeed, significantly unequal distribution of 
is characteristic of many Western countries. Thus, in the United 
of 1970, the best off fifth of all families received roughly 44 perce" , 
-11 .Ml. u. „ fifth received onlv 5.6 oercentr” weaiu. 


all income while the worst off fifth received only 5.6 percent, 
apparently is distributed even more unequally than income. Econo 
Richard Parker tells us that “Two percent of the nation’s populace con- 
trols one-third of the nation’s wealth, while nearly half of Amen 
famiUes have less than $500 in savings, and a fifth of American families 
have none.” 25 Locke could have used his restriction on the accumulation 
of property to criticize such unequal distribution. Instead, he introduce 
inequahty into the state of nature so as to justify it in civil society. 

But even assuming that the state operates on Lockean prinejp es» 
does it follow that significantly unequal distribution of wealth is justifie 
Such inequahty arises basically from open competition on the free mar 
ket, at least in an ideal Lockean state. But, in competition for property, 
children of the previous generation’s winners will have far more chance 
for material success than those of the previous generation’s losers. So, m 
any generation after the first, many competitors will accumulate matena 
goods at least partially because of their advanced starting position rathe 
than because of their own abihties. Although all will have the right to 
property, they will he unequal in their actual power to amass it. Indee , 
the rules of die Lockean free-market competition seem to allow a sm 
group of successful entrepreneurs and their descendants to control an 
overwhelming amount of property indefinitely. Accordingly, proponents 
of such economic competition, if they actually favor fair competition, 
must supplement the rules of free-market exchange with some form o 
income, property, or power redistribution. This amounts to allowing 
other rights over and above the negative right to liberty and consequen y 
entails abandonment of the referee theory of the minimal state. _ , 

It might be objected that if someone earns money, they are entit e 
to it 26 Redistribution is unjust when it involves violation of rights, an 
persons surely have a right to that which they earned. We will discuss 
this entitlement theory at length in Chapter Four, but perhaps the o 
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. v. i | ,„„ n litv they cannot bo natural rights 
these tests of practicality and universality, tncy 

to begin with. „raeUcality and universality scran ac- 

Tho two requirements of prac > , s , ho nssllm ption that 

ccptahle. What ^ in ^ way that positive rights 

negative rights can satisfy tnc q 

cannot. ,, , _„„„| r ement. It surely is true tlint 

Consider first tho practical lity ' llsty!n g social and economic 

poor nations will have a hare or j n somo cascS) they may find it 

rights claims than will rich c ° 1 "’ tbo snm0 situation can ariso with 

impossible. However, noto t ia _ , , _ icn p y underdeveloped country, 

respect to negative rights. In a *" C ’'" of g comim ,nicntion and transporta- 
thero may not exist tho efficient means o nctic0 0 f slavery, or 

tion so necessary to prevent XSer. Ilcrc, wo should note 

even tlio extermination of on g P is obligated to honor social 

that Article 22 specifies that each rcsourc cs. In other 

and political rights in acc0 " la " C °, “ ' L that matter) is obligated to 
words, each state (and indixrldunl to ' T i lis „ pp llcs to hotli 

do what it can in light of lts " div .. cliapte r Seven, we ndvnncc n con- 
negative and positive rights allk®. ( 1 into account tho diifcrent 

textual theory of economic )i>st ec Omt 

economic levels of dlficrcnt societies-) untvcrsnU(y> w liich states that 
Consider now the rcquircmi o ow It is alleged to follow 

natural rights impose obligation cnnnot bo natural rights. For, 

from this requirement that posit E c l n lms on i y against their 

in this view, the hearers of P^Xovcr they may he. For example, 
own governments, not on every everyone— oven people on t ic 

if you have a negative right t° “ 1>C ^f* oWig ^ l!on l0 avoid illegitimate 
other side of the world-arc unde ^ t(> bc n0 conceptual diffi- 

interference with your activ t cs< , j ocs no t call on anyone to per- 
, unities here, for tho obligation imp ® tbem rc frnln from acting n 
form any positive act but on y c you have tho positive right 

certain proscribed ways. SuPP 0 , ’r m plausiblo to say that inhabitants o 
to a free education. Surely, it Is P e e lse’s to provido you with 
China have an obligation equal to > , cmm cnt to provide tho 

the needed schools. Rather, l s , , our po sitive right is limited, 
needed instlhitions and so tho s f p0 ” ‘ C nt fails. The distinction it 

However, it seems to us that tWs mp Tnlc , | t is the 

attempts to draw docs not stand >'P tWj Js 0 r tcn lrTte of negative 

state's job to implement posltnc ng - ^ „ bcrly , )ie primary’ obli- 

righls ns well. If you have a negatt Hut. ns in Imclccnn 

gallon imposed is the negative state Ihe authority to enforce 

theory, it may be rational ' ( w u |, one thing to say that 

I laws designed to protect liberty. Of course, 
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stages. 

Unlike Lockean rights, which obligate others not to 
personal liberty, the positive rights of The Universal Declare' ^ 
more. In addition, they obligate each of us to support o , ^ 

do not exist, work for the creation of institutions that can p , a _ 

necessary goods and services. The state, which is presumably the tu ^ 
mental political unit capable of guaranteeing sucb ngnts, 
sponsible for the welfare of its citizens as well as their liberty. 


The Critique of Positive Rights 

The concept of positive natural or human rights has been 
on several grounds. We will consider some of the most important 
leaving a fuller account of other significant issues involved for 
sideration in our chapter on economic justice. . w s 

A principal objection to the hind of social and economic n » 
mentioned in Articles 22, 25, and 26 of The Universal Declaration is ^ 
they do not fulfill some of the conceptual requirements for counting 
natural rights. The first requirement is that of practicality. As Ma 
Cranston points out: 

The traditional “political and civil” rights can ... be readily 
secured by fairly simple legislation. Since those rights are for 
the most part rights against government interference with a 
man’s activities, a large part of the legislation needed has to 
do no more than restrain the government’s own executive 
arm. This is no longer the case when we turn to “the right to 
work,” “the right to social security” and so forth. • • • 
millions of people who live in those parts of Asia, Africa, an 
South America where industrialization has hardly begun, sue 
claims are vain and idle. 28 

Moreover, it is held that natural rights must be rights that 
obligations on everyone. Yet such rights as the right to work or to ^ 
education seem to be, at best, rights against one’s government an ^ 
rights against all humankind. 20 Since social and economic rig 
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rights. For if there were P 0S c ‘ llV ^ „ a oUiers but to go out of their 
gated not simply to refrain romh.^ ^ ^ ^ such obligation . 

'vay to benefit others. And > ^ ment s i m ply begs the ques- 

Ilowcvcr, it seems to us thn b at jssue in assuming 

tion. It tabes for granted a respons P Q y. tory _ jf there are 

that provision of the benefits in <I U ® oblig!ltor y indeed. More- 
positive rights, provision ° j>” cl pro duce is not necessarily ours, 

over, if there are positive rights, all \ I as weU . Hence, we 

By right, others may have a claim P° u ve produce from those 
ar 5 ! beeping what is not ours > - "thhold Ml ^ P ^ be a ally 
who are in great need Thns.B ^ fddng food from famme- 

significant difference between . , t 0( j a t least when such pro- 

ravaged lands and their ^^ir pari. Simply to assume that 

vision would involve no har >P f 00( j they therefore have an 

because the affluent nations produce for ’ nle d the very point in 

absolute entitlement to all o i c i a ims 0 f positive rights. Since such 
dispute; namely, the justifica o . g are independent reasons for 

an assumption is acceptab e on y lt as a reason for dismissing 

rejecting positive rights, it itself cannot cou 

claims of positive rights . 31 criticized on the ground that their 

Sometimes positive rights are _c at(ainment of other important 
implementation is incompatib e ' implementation of positive 

goods. Thus, it frequently is c aime ,g e( j restrictions on hberty. For 
rights would involve drastic an , to j, onor positive-rights claims, 

in order to appropriate resources < ^ ri ght to do with his prop- 

the state would have to limit oneself that portion of one s 

erty what he wills. One canno sp ,jer to mabe social security or 
income that the government taxes critics have gone so far as to 

welfare payments to others. n e ' slave-master which in effect 

characterize the welfare state as jate earnings for the support 

forces people to worb in order to approp 

of others . 32 , made against objections of this type. 

A number of points can be ma b ^ a minim ally decent 
First, if others do have rights to that you have a right to all 

standard of living, then it oes n ^ others imposes a moral obliga- 
your income. Since the posi ive v. onor that right, or at least to sup- 
tion on you to do what you yoU may be morally obligated 

port institutions necessary for , a commitment to honor positive 

to pay that tax to begin vn ■ ^^ent to government \yelfaxe 

rights does not logically e Western democracies. It is per- 

programs of the kind familiar , ^ are m ost efficiently secured 

fectly possible to argue that suen b 
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4. state ought to protect citizen front iUe^thnate 
their activities and quite another to say the point 

positive goods and opportunities. But, mete J phce 

remains the same. The special responsibiht.es of the s .^“ jjJ'ugh 
those of private citizens. Bather, the good state ts an instalment throug 
which citizens can most efficiently discharge then obhgaUota. 

In the case of both negative and positive nghts, such obhgaM ^ 
are not restricted to ones fellow citizens. Rather, if the ng B 
are natural ones, they impose obligations on everyone in boUt Kinos 
cases. But it sometimes may be more efficient for each gove . ( 

concentrate on fulfilling the rights claims of its own attains. , 

can be argued that if governments were encouraged or even perm 
to assume each others responsibilities in this area, each wo _ ^ . 
itself so thin as to lose authority and so satisfy fewer rights claims in 


would otherwise be the case. 4 

Be that as it may, citizens of one state, as well as their go\ ^ 
ments, sometimes may he obliged to honor the positive rights claims ^ 
citizens of other lands. For example, if country X is able but unwi S 
to honor the positive rights claims of its citizens, citizens of other coun^ 
tries may be obliged to help. The situation is even more pressing 
country X is willing hut unable to help. In such a situation, defenders o 
positive rights will argue that those who can help are obligated to 0 
so, even if the victims are not fellow citizens. Of course, practical con 
siderations, as well as moral ones, may override such prima facie obug 
tions. If we can discharge such an obligation only by increasing 
power of a dictatorial and oppressive government, there may be 
genuine question of whether we should do so. Or if we have an equa 1 y 
strong obligation to our fellow citizens, that obligation may sometimes 
talce precedence because of the institutional ties holding among us. & 
a similar point can be made about our prima fade obligations arising 
from the negoftoe rights of people in other lands. Thus, the conceptu 
point remains. We can reasonably maintain that both negative and P 0Sl 
tive natural rights impose obligations on everyone. . 

At this point, it may be objected that we have ignored the m 
important conceptual difference between the two kinds of rights. NegS' 
tive rights, by definition, impose obligations to refrain from acting ^ 
proscribed ways. Positive rights impose obligations to act in a require 
manner. But, so the objection goes, no one is morally required to P er 
form the kinds of acts enjoined. Such acts may be beneficient and altr° 
istic and, as such, should be encouraged. However, they are not 11101 V 
obligatory. Thus, it may be praiseworthy if a family were to give ha 
its annual income to those less affluent, but they are hardly blameworthy 
if they fail to do so. 
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social and economic nglits is IK > , f rcc( J om , \Ve grant that 

mote the exercise of negative " £ , its £ in other 

sometimes the protection of free livelihood may encourage 

ways. For example, provision of aright to^a ^ ^ ft also may de . 
people to exercise tlicir rights in P 0 r t | ie j r income as they see 
privc people of the freedom to S P™ ‘ briefly discussed later in 

fit. This kind of conflict between n ' bn J on economic 
this chapter and will be considered at length 

justice. ... r :„i,|c are needed only in order 

Does it follow, then, that posU ^ would not be funda- 

to implement the right to liberty , ^dependent case can be 

mental. On the contrary, "’cbeheve P sociaI and economic 

made for positive rights to if ‘ natural rights are guarantees 

prerequisites of well-being. For distinctively human kind of ex- 

of those basic conditions that ma "e . | )U j sur ely food, shelter, 

istence possible. Liberty is on “ sue ’ n atural-rights claims to 

clothing, education, and medica c. ( claims in the other areas 

liberty can be made good, so too can sumu 

as well. natural rights to begin with, a 

Consequently, if there “ ^at'some positive rights are among 

strong case can be made for say ® , iR i, t be shown to be justified in 
them. But can any claims of natural g ... of claims D f natural 

the first place. So far, we have g' ‘ ded conception of such rights, 
right and have discussed the moder T ‘ now tum. 

It is to questions of fundamental justification 


JUSTIFICATION 

’ Hfied claims of natural right by 
We can show that people have jus ements of the kind specified 

showing they have fundamenta m ‘ j y entitlements that are not 

in the first section of this chapter: or * ru i eSj but are general and 

due to social, institutional, or lega ‘ nce of ana lysis. If we do not 
perhaps inalienable. In this lies c ] ear a bout what conditions 

have an adequate analysis, we ca js t0 be justified. 

must be satisfied if a natural n S ' c i a j m s of natural right are justified 
But how are we to show ditions specified in the first part 

That is, how can we show that me treatment of the issue would 

of the chapter are satisfied? TWuJ , mctae thical theory, we believe 

require a long digression into e 1 ‘ ^ can be developed here, 

that at least a plausible case for natu . 



74 Natural Right*-* Meaning and Jurtifieafion 

through the operation of an unregulated market ConsequenUy wh^her 

or nofa welfare state in the modem sense is needed to .mplement th«e 
social and economic rights becomes to a significant^ extent a P 
issue to which economists can make a contribution. Mve 

Be that as it may, the critic’s point that implementah P 
rights implies violations of personal liberty requires further discussio 
For one thing, it is worth pointing out that positive rights are 
needed in order to implement negative ones. Surely, for examp , 
we regard liberty as valuable, we want not only to protect persons Horn 
interference hut want to encourage them positively to exercise 
liberty as well. If liberty is so important as to warrant the kina 
fundamental protection supplied by a natural right, it cannot be 
unimportant as to be left to wither from disuse. And in so far as 
value the exercise of liberty, we may find it rational to provide con 
tions under which others are not merely permitted but also encourage 
to use their freedom in new and important ways. _ 

An example of this type of argument is David Braybrooke s recen 
defense of the right to a livelihood. According to Braybrooke: 


Nowadays ... the typical member of society is very far from 
being a self-supporting farmer. ... He must in the first place 
please his employer; and employers vary greatly in the amount 
of liberty that they are willing to grant their employees, on 
or off the job. In the second place, an employee must be care- 
ful not to become conspicuously unpopular with other people. 
He will lose his job and his livelihood if he displeases his em- 
ployer, and one way of displeasing him is to offend against 
good public relations.” 34 


We can remedy this situation and enable people to use their liberty » 
Braybrooke suggests, if we guarantee everyone a livelihood . 35 In affluent 
societies, at least, we can enhance everyone's freedom to speak their 
minds and engage in political activity by guaranteeing that the taking 
of an unpopular stand will not result in loss of the means of financi 
support. 

The point here can be generalized. If it is reasonable for the state 
to provide a guaranteed livelihood to make expression of personal liberty 
feasible, why should it not provide other goods for the same reason 
Medical care and educational facilities are obvious examples of other 
goods that might be so justified. Surely, neither the sick nor the ignorant 
are in a good position either to desire to exercise personal freedom, or, 
if they should so desire, to exercise it efficiently or judiciously. 

We conclude, then, that one reason for acknowledging positive 
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to feel pain and undergo suffering, th f ot h er s. But 

life, and the need for the affection “i ' Xw is X ga itanan to 
even within these categories, people dtffer. How g 

show that it is the differences V with t } le egalitarian argu- 

There are at least two problems, then rights> 

ment. At best, it seems to show on y ‘ . {s g econ( ], even if it 

all relevantly similar beings hav « e h | it still must be shown 

can be shown that some persons have such ngn , ^ 

that all humans are relevantly sim ar o resolution. In what 

These problems are not "-e-nly^immune to res^ ^ ^ 

follows, we suggest lines of re p damental mora i ou tloolc is philo- 
no presently available defense as much t0 Uti u t arianism as to 

sophically uncontroversial, this PP ; h;losophy> the choice is probably 
the natural-rights approach. In P , () f one ' s moral position, 

not between strict knock-down, ag t j 1( , ot b er . We hope that by de- 
on the one hand, or irrationa w u na tural-rights approach, we can 

veloping some of the strengths 0 reasons for accepting it. If this 

show that there are good tlieorc 1 critique of such alternate 

theoretical defense is taken together writ « the ™P ,! - 
foundations for political philosopj^ ^ impartially and ob- 

cations for action of each tra claim will most warrant our 

jectively, the natural-rights framework, we claim, 

rational assent. 

Natural Rights, Human Dignity, and Respect for Persons 

Rights as Fundamental Moral Commodities 

„„ „ society whose moral code does not 
Consider as best one ca p eo p] e in it may act benevolently 

include the concept of a claim o n S“ ■ un £ ee ling. Indeed, they may be 
most of the time and are not cru ® than thc inhabitants of our own 
imagined as kinder and more sens * , however, is the notion of per- 
planet. What such a culture wo aj having basic entitlements 

sons as makers of claims upon one ’ . j jf occasional improper 

which others would be obligated to respec 
treatment occurs, there is no cause 

a teachers don't have to do good things. 

The masters, judges and t t 10 ned for responses, after all, 

after all, for anyone. • • ; ^ j n the omission of what is 

are gratuities, and there « » of persons who have 

merely gratuitous. Such 
no concept of rights. 
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The Egalitarian Argument 


When unequal treatment is regarded as unjust W ; is f^^tted. 
such discrimination seems to ignore the basic si mila y ^ c . (fiijficantly 


imination seems iu i 6 ..u.^ - — - - - , . ilTn jfi C antly 

Those who receive preferential treatment dc .not seem t b S£ ^ (0 
v«r« tW* who are victimized, and so the inequality 


Those who receive preieicuua* ; . ... r • 

different from those who are victimized, and so the inequa lty 

be arbitrary and unfair. , i ,- n defense of 

This type of egalitarian argument is often employ „f 

, . . L.. ti,„ ..ini of the nrcument is that in vi 


ir egiuiuiwuii . - . ot 

natural or human rights. The point of the argument 15 th f ” " t0 
ilities or similariUes between persons, it is 


the factual equalities or similanues oetween pe.su...... - hts 

distinguish between them with respect to such rights. Since ‘ ° nc . 
are entitlements to those goods and opportunities that i make a 
lively human sort of life possible, all humans are sufficiently BUM 
qualify as possessors. As John Locke puts it: 


there being nothing more evident than that creatures o 
same species and rank . . . bom to all the same advan ag 
of nature and the use of the same faculties should also 
equal one amongst another without subordination and sub- 
jection . 36 


Locke can be read here as maintaining that given human fac 
equality (similarity), it would be irrational to regard some hum 
as having a greater claim than others to fundamental rights. 

Unfortunately, there are serious difficulties with this type or ar &^ 
ment. First, even if all humans are so similar that if anyone has na ^ 
rights then everybody does, how do we know anyone has such n S 
in the first place? Second, although it may be conceded that hum^ 
are equal or nearly equal in some respects, they are notorious y ^ 
equal in others. Locke’s argument is that given human similarity* 
presumption of superiority would be groundless. It is simply arbi 
and hence irrational, to treat equals unequally. But are humans equ 


Persons are similar in some respects but different in other respect^ 


DUl ainerem m 

Hence, the egalitarian must show that it is the similarities and no 

claims of natural right 


differences that arc rclcuanf to justifying ■ 


secution of minorities, discrimination against women, slavery, and 


cidc all have been defended by reference to allegedly relevant « 
cnees between victims and oppressors. 

The friend of human equality surely will reply that it is t e ^ 
ilaritics and not the differences that are relevant where possession^ 
natural rights is of concern. Common human qualities that often 1 
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SSSSBSJS 

™SS£iS=s 

tains, “One ought to be able to d im as en bfllties and 

things without which it is impossi t ^ not P egard this sort 0 f cen- 
to live life as a human being. sec wby he or s he attached 

sideration as important it would G iven that such 

significance to the haring of ”g^**™* of the material and 
significance is acknowledged, ho , P as necessary to 

aisssu; jrst ss- - ° [ *• 

negative right to be free. 

The Challenge of Elitism 

What if members of some special group w^o^accepMhe com 

siderations cited above, but “t all. y Others, perhaps blacks, 

or superior group possessed any f> ^ intelligent, are held to 

perhaps Jews, perhaps women, per P v ; ew> there m ay well be 

be inferior or not fully human. In ... But t he elitists hold, 

reasons for recogniringfund^en^^ no „ 

in view of allegedly significant humans, i.e., that 

has been given for thinking such rights belong 

they are human as well asnatur rig^ chaUenge to equality, one must 
In evaluating this kind o the pr0 posed discrimination 

first get clear exactly what^e gro purport edly empirical 

is supposed to be. It is usei factua l a nd evaluative issues can 

grounds from normative ones, so 
be kept apart. 

Empirical Issues , 

. . . „ r : nr ; D les or ideals often cite such 

Defenders of or sex as the grounds alleg- 

factors as race, religion, social 0 14 js re q U ired of such elitists is 

edly justifying their dto cnmul “ b ° „ nce betwe en them and their victims 
that they cite some relevant ditt matter of fact, elitists have 

to justify the difference in treatm ■ ^ just because they are 

seldom admitted to discriminati g 8 or women j ust because 

Jews, against blacks just because ^yam f rf ^ victimized 
Xrto”g“extem Ibfn members of other groups, possess 
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In a society without the concept of rights, we all would be in a position 
analogous to that of the students at university A or the Southern blacks 
as viewed through the framework described by Wasserstrom (p. 58). 
We would lack the conceptual apparatus for asserting that some treat- 
ment was owed to us as a matter of right. If we are mistreated, that 
is a matter between our oppressor and his own conscience. 

ights, we are suggesting, are fundamental moral commodities 
because they enable us to stand up on our own two feet, “to look others 
T *5? l ? f feel in some fundamental way the equal of anyone. 

_. hulk °A °."T as L* 6 ho,der of r ‘S hts is not *0 be unduly but prop- 
worthv 0 nf d ’ ( l ^ aVe th u‘ minimal se,f -tespect that is necessary to be 
concent „f l hC t ( Ve and . e f teem of others.” 38 Conversely, to lack the 
ment of bearer is to be bereft of a significant ele- 

ourselves as h™ ' Vlth ° Ut such a concept, we could not view 

as weu bemgS enht,ed be trealad ns not simply means but ends 

dignity seerm^to aS , 'K’ view *b em as having basic human 

possessors of rights; afbeing. h b0 ™ d “ P vie ' ving persons as 

are to be treated and i 8 - W ^° are owe ^ a vital say in how they 
in order to make others betn mt t re 5 s are not •“ be overridden simply 
conduct in which right. V ® onset l"ently, to opt for a code of 
for persons and human dignity abandon *e kind of respect 

too high to be worth paving Chi 11,5 price ’ we su bmit, is simply 
should be regarded as having 1 • ans '™ r t0 tbe question of why people 
in which no such claims^ werp C aimS ° E j ight at a « « simply that a world 
would be a world that was made or ever regarded as justifiable 

so at that. morally impoverished, and very significantly 

a moral code containing rich. ^ SU ° b ^ a ^ ua ble moral commodities, must 
We suggest that the an« neC - SSa m y ^ubun natural rights as well? 
natural rights arc tho!e C rigInT e . r ,. i . Sa ® rma ! iVe ' Ia °ur view, human or 
dignity, self-respect and resn t r st ^ acknowledged if human 
to be secure. If the ’very ™r„, r , pcrsons as ends in themselves are 
values, and natural rights nm.- acknow lcdging rights is to secure such 
dignity and respect at the m a 5 e Ibose rights that protect human 
must lie acknowledged if . as .„ un d aIae ntaI level, then natural rights 
avoided. Such rights nrotcct gmhc ? m mora l impoverishment is to be 
Malcolm X was exposed in th aEainst tl,c bind of degradation to which 
against having our most basic eXamplc cited earlier (p. 56) as well ns 
utilitarian calculus of social conccrns overridden at the behest of a 
Moreover, there is as g„„T' aRC - 

there is for negative ones r- .? case f° r positive natural rights as 
sider why we regard a code without 
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inferiors if they were black. The position of such elitists cannot be 

justified then, for it is inconsistent.' 10 . 

Suppose, however, there were an elitist so committed to a discrim- 
inatory ideal that he would even endorse discrimination agamst him- 
self were he a member of the victimized group. In the case of at least 
some such persons, we plausibly can argue that they have not really 
understood what it would be like to be the target of systematic per- 
vasive discrimination. In such cases, education, persuasion, and expo- 
sure to the way of life of the victim or to artistic representations of the 
effects of discrimination can bring about a change. As one recent wn e 
points out: 

To get people to think morally it is not sufficient to tell them 
how to do it; it is necessary also to induce m them Ae wish 
to do it. And this is not the province of the P b .d° s0 P b ^ * s 
more likely that enlightened politicians, journalists, radio i com- 
mentators; preachers, novelists and all those who have an 
fluence on public opinion will gradually eSect a 
the better . . . Perhaps people in areas of (e.g. racial) con 
flict can be . brought to think of the resemblances be- 
tween themselves and members of the otl.cr mces as mora y 
irrelevant. Perhaps, even they may lean to cutovat^ *e.r 
imaginations. But this much can be churned SLfjfwe 
that it is sometimes easier to bring something about if we un 
derstand clearly what we are trying to do. 

The defense of natural rights based upon c ? ns “™ c £ J^MeZntl 
that as a matter of fact all persons who claim Xl^ and lw ttie 

for themselves will, if they universalize their judgment and wew tte 

implications sensitively and imaginatively, acknowledge that 

humans ought to have such enadements^swe^^. ^ ^ ^ rationa)Iy 

• i. ^° eS 5t , f0 '° W -. i' V 1^h "t? Such a person still adheres to bis dis- 
with the truly fanatical elibst^Such^ ^ More over, the fanatic 

da^ a toT.ave e fully understood the situation d: his “ 

fact, knowledge of the oppressed “reason in ethics is restricted 

If as many writers suggest, th 1 immune t0 rational 

to formal consistency, such a fan s jn , he face of alI their 

cnUcism. If he holds on to his eh P immo ral, is as consistent 
implications for conduct, his positio , 

as that of his egalitarian 0 PP° ncn *' d egalitarians with respect 

Perhaps the dispute betw f^^Tn Jmate moral postulates 
to fundamental rights is one of suggested, equality “like 

and attitudes. Perhaps, astouABcrlm h^ for ft „ ltse]f 

all human ends . . . cannot itselt b 
that which justifies other acts. 
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some property, P, that is widely regarded as undesirable. For example, 
women have been held to be too emotional or unreliable to hold re- 
sponsible positions while, before the Civil War, some slaveowners held 
that blacks were much too childlike or insensitive to count as full members 
of the moral community. 

The proper line of defense against such an elitist is to challenge 
his facts. That blacks are less sensitive than whites, that Jews are con- 
spiring to control economic and political power, that women are un- 
fitted for professional success, and other such elitist generalizations are 
blatant falsehoods that should have been laid to rest long ago. More- 
over, elitism of this sort is often applied inconsistently. Thus, propo- 
nents o racial segregation in the South sometimes justified their view 
by appealing to unequal education attainments of black and white pupils. 
Leaving aside the point that segregation itself, to say nothing of poverty 
and deprivation, may have been responsible for what difference there 

pH iwl t" W i S \* ? m0st SUC ^ an argument justifies is segregation by 
educational attainment, not by race. 


Moral Issues 

retically no'*lM CC f ,e ^ SUcl ! !lr E umont s may be, it is at least theo- 
mane to factuaK f, °r T f*?” in 5wh * W as to render it im- 
ground his di-'n in f. ’r ° f the k,nd s P eci8ed - Hint is, the elitist may 
some characteristic widcl’ " 0t '"V*!? alleged fact that bis victims possess 
advocate discrimination a re . ga J da f t0 be undesirable but instead may 
against Jews iust hccn ^ acks J ust because tliey are blacks, 

this sort of elitism it is' no ^ 310 ^ eWS> and so * ort b- To undermine 
and engage in moral am cessary to 8° beyond considerations of fact 

Can Ondt'blc? ““ W " d ° f rati ° na ’ reSP ° nSe 

segregationist, for exarnnle ant" ap . p j aI t0 consistency. Since the racial 
for being liable to victimise n0 'J’ edges *bat being black is soflicient 
he himself should be disci ' , be is brgically bound to admit that 
self were black. That is ifT 3 against contrary to fact, be him- 
proposed principle of . 1S to 1,0 eonsistent, he must apply l' is 

covers the hypotheticar^r' 0 " «><= cases it covers. And if 

falling under the rule. Cmf’T c htist imagines himself aS 

moral judgments about nartip S i Cnc ^ re< l u ‘ res that wc universalize our 
pllcit is such judgments to alt'll C ???. by a PP'ymg the principles im- 
Surely, very few if . .. ls falling under them, 

lest. Most Nazis, for'csa'mnl l,s,s w °"ld actually pass tire consistency 
the gas chamber if they InH »!!’ ^ not * w vc been willing to go t0 

ful if white South Africans .va'JiT 10 be J cwl 'sb. It is equally doubt- 
' "onld be willing to count themselves as 
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the elitist is assuming his will should take preeedence over those of Ws 
victims. But how could he justify such an assumption? ‘ P p 
to the fact that he differs from his victims in the way specified m_h.s 
fundamental discriminatory principle, c.g., tha icy ‘ _ rinc j p ] e 

very point at issue is whether he has the right to »c ton that pnnmpk 
in the first place. Perhaps the victims hold fundamental principles 
stating that the alleged elitist group is not an e 1 e ’ isn > t jj, e 
the alleged elitists are actually inferiors. e .' ’ yng 0 n 

burden of proof on the elitist to explain w y e is ’ on t jj eir 

his elitist principles while his victims lack a simi a justifies us in 

fundamental normative principles? Perhap^ part ^ at ]east 

counting all people as equal member * the question-begging char- 
in the absence of reasons to the contrary, 44 

acter of fundamental elitist discriminatory P™“P ® ' j itit group itself, 
Second, it is important to note th. 

characteristics that all humans possess suffering, the 

nition. These include the capacity to expenen sense 0 { oneself as 
desire to be treated with respect an 'f™, f\ istincliv c wants, ideals 


a conscious entity persisting over an distinctive, 

and purposes, as well as the for 

self-conscious. point of view. Among ! not inflict gratuitous 

example, weigh these factors heavdy. Th^y on whim alone, 

pam on one another, destroy or ensla nQ va]ue whatsoever, 

nor do they disregard each others he P h elite should be 

Rather, they seem to hold that each "beings should be treated, 
treated just as the egalitarian thinks all humans, discrinuna- 

But in view of the basic similan seems unintelligible that 

tion at the fundamental level seems a • te ^ importance of 

a mere difference in sldn color coul y 1 , Qse importance is already 

the factors enumerated above— the ac ors ^ Thus, it hardly seems 
acknowledged within the elitist community connection between 

unreasonable to require the elitist to spe ^ worth of individual 

any proposed ground of disenminahon a ^ e | itist positions, e.g. 
persons. Indeed, in view of the grea p ^ seems far from arbitrary 
anti-Semitism, sexism, various forms o rac » ^ elitist. In practice, 

to once again place the burden o Pf°° bitrariness 0 f their funda- 
elitists themselves give testimony o themselves generally seek 

uiental discriminatory principles since principles intelligible to 

to justify their discrimination by ^PP e ^ “Women should not hold 
everyone. Thus, one is far more likely to ’ tionaIly fitted for raising 
responsible positions because they are ns jy e positions because 

children” than, “Women should not hold response P° 
they are women ” 
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We suggest, however, that there are further lines of argument that 
merit consideration. If we are right, formal consistency is only one tool 
of moral argument, not the only one. While a full-fledged theory of moral 
reasoning cannot be presented here, perhaps the following considera- 
tions at least indicate where progress might be made. 

Thus, if one considers such elitist principles as “All blacks should 
be segregated” and “All Jews should go to the gas chamber,” they seem 
to resemble nothing so much as purely arbitrary expressions of personal 
preference. As Bernard Williams recently has maintained, “The principle 
that men should be differently treated . . . merely on grounds of their 
color is not a special sort of moral principle but (if anything) a purely 
arbitrary assertion of will, like that of some Caligulan ruler who decided 
to execute everyone whose name contained three TVs’.” 43 

Our first requirement on moral judgments was that they pass the 
consistency test. We now add a second requirement; namely, that the 
content of moral principles not be arbitrary. Avoidance of the arbitrary 
is just as much a sign of moral rationality as is avoidance of inconsistency. 

But how is it to be shown that the elitist principles, and not the 
egalitarian ones, are arbitrary? Ethical theory has not yet reached die 
point where an uncontroversial response can be given. Indeed, many 
thinkers would doubt whether an acceptable response can be given, 
even in principle. In their view, any argument designed to rule out 
elitist principles as arbitrary would itself rest on hidden egalitarian 
premises, and so beg the very question at issue. If the conclusion of an 
argument rules out elitism, so must the premises. But then, the premises 
are just as controversial as the conclusion and so provide no more 
support for it than was already available. This does not mean that 
philosophers who hold such a view of the limits of moral reasoning 
would endorse elitism. Rather, they would reject it as abhorrent— but 
on grounds of difference in fundamental attitudes and assumptions 
rather than by appeal to argument. 

We suggest, however, that reason may not be left entirely speech- 
less here. Perhaps the following considerations, while far from con- 
clusive, at least point out directions the egalitarian might profitably 
follow and attempt to develop. 

Three lines of argument purporting to establish the arbitrariness 
of elitism seem to us to be especially promising. First, as a number of 
writers have suggested, any proposed discriminatory principle of a 
fundamental kind may beg the question against its victims. Since all 
human beings, barring illness or retardation, can function as agents 
and formulate their own system of values, how can one agent justifiably 
act on his own value commitments while denying other agents the 
right to do the same. In acting on his own discriminatory principle. 
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contributors serve progress toward a common goal. Given such a view, 
equality seems a presupposition of rational consideration of moral issues. 
Therefore, in so far as the elitist is willing to subject h.s own views to 
critical examination, then, at least in the absence o reasons o e con 
trary, he is committed to counting others as equa • 

Of course, the elitist may not be willing to subject Ins own views 
to evaluation. But such a choice, like that of the unexamined life, while 
it can be made, can hardly be justified. Justification requires the very 
sort of critical inquiry that the elitist rejects. 


SUMMARY 

Elitism with respect to natural rights, then, is open to dirc ”''? e .. 
attack. (1) If the didst points to differences allegedly c0 ^ ,ated ™ 
membership in the victimized group, the egalitarian can argue that the 
alleged correlation docs not hold. (2) The »ns,sti;ncy test^can ^le 
applied to those elitists who subscribe to fun a dismissed 

principles. (3) Fundamental discriminatory pnnciples ca 
as arbitrary because («) they beg the question against the criteria of 
other agents; (b) they capriciously ignore qua l ies poss ^ ^ 
humans which are accorded moral significance Y ethics 

selves; and (c) they violate the canons .of mtional of 
It also is worth pointing out tha elitists These 

discrimination not only for the vied™ “ b “ m ^L forcc t0 suppress the 

include the cost ofmamtammgalar^e ihtoy^f ^ ^ J P freedom 

v.chm 1Z ed group, the dangers oTsuco sf ^ discriminatory practices 
for the dominant group, since dissent atjon of , he mem bers 

might eventually undermine them, and 

Of the elite group themselves. 11 egalitarianism is avail- 

We conclude that although no stact Proof ° ^ ^ nahjra) or 
able, the weight of reason emuntsin f ncej [hat distinguish one 

human rights are concerned. In spite m, as bearers of fun- 

person from another, all persons should count equauy 

damental rights. 

Natural Rights, Justice, and the Stale 

t • _ , are those entitlements whose protection 

In our view, natural rights ar d human dignity, autonomy, 

and implementation are needed to > . hts app roach is warranted, 

and respect. In claiming that the n J d b extended evaluation 

we are claiming that it would not be discreoueu / 



84 Nafuraf Rights: Meaning and Justification 


Third, one might ask the elitist if he is prepared to consider whether 
his elitism is justified. If so, the elitist is committed to considering the 
contributions of others to the discussion. For, "if any is excluded arbi- 
trarily, all may be and the form of discourse as a public institution 
would be impossible.” 45 That is, anyone committed to reasoning and 


inquiry in ethics is logically bound to consider all reasons regardless of 
their origin. But this precludes him from maintaining institutions or 
conditions under which others do not have an equal chance to develop 
as contributors to moral inquiry. The very logic of discussion and inquiry 
commits the elitist to counting other participants as equals. To count 
others as inferiors is to bar communication with them, since they surely 
would not choose to participate under such ground rules, and is also 
to limit the effectiveness of inquiry since potentially valuable points of 
view would be excluded a priori. 

The elitist might reply that, at most, he is committed to counting 
as equals only those who can make an equal contribution to rational 
consideration of moral issues. Perhaps such an elitist might argue for 
tW f ^ ™ erit p«acy structured along hierarchical lines not unlike 
° S RepU r hliC ' However > such ^ elitist rejoinder seems 
that thnr - gSing 3 number of cruciaI points. In particular, it assumes 
tamito But r f t Way Ian5dn S humans 05 contributors to moral 
“X 'l , ; fr0m C,ear that *»* fa so. Qualities such as sensi- 

utld in a T*' ,ma S ina «<m. and intelligence are widely distrib- 
another he rJ ° WayS ' 0ne person ma y bo less intelligent than 

permn is to he y 7? * m ° re sensiH ™ ^aginative Which 
S a ranW ^ better rontri butor? Instead of setting up 
as couab m S I ? Urely ™ u,d be arbita ty. why not count all 
their participation? InZddV mdividual contribution and insure 
rational "nlii "? must be careful not to view the 

arguing criticizing “ ° f deba4ers who are engaged only in 

be far more defensible One sue Zf "h ^ A broader conception may 
to consideration of funttonentomo™! Z 6 “ that pe ° p!e CaD contribu ] 1! 
as by what they sat; A nriZ moral “ s ues as much by what they do 

presses human dignity By reveav”’ 1 ’^ “ ° f behavior which 
sure, by appealing to the el re ^ eabng human potentialities under pres- 
to others™ emutoe suc “ Ter" ° f ' ° ,here and * s '™8 as a model 
Indeed, new acts of moral acct™' 15 “ educaUve “ ™y argument, 
previously were unperceived. 8 ^ may OPen “ P morid dimensions 4,151 

engaged in rSu n quhy"mt°^ hl "f" 1 community of persons 

game® in which some £ £ to Zf ^ ^ ° f 5 “ mpe f “ 

of a cooperative enterprise in Z”’ b . Ut morc oIon S 4,16 

*P >n which the activities of many sorts of 
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of its theoretical justification and of its implications for action, and that 
it would survive such an examination at least as well as any of its com- 
petitors. 

What are the implications of the natural-rights perspective for poli- 
tical philosophy? Surely, those who believe humans should be regarded 
as possessors of fundamental rights, whether such rights are regarded as 
natural ones or as rule utilitarian devices a la Braybrooke (see pp. 47-48), 
would be sympathetic to the Lockean view of the state. According to 
Locke, the primary function of the state is to protect the fundamental 
rights of the individual. States can be ranked according to how well they 
fulfill their function. Moreover, the Lockean approach provides a frame- 
work for criticizing the excesses of the state. The state calls its own 
reason for being into question when it violates the fundamental rights of 
its citizens. 


Unlike Locke, however, we argue for both positive and negative 
rights. Implementation of positive rights is just as much a prerequisite 
of promoting human dignity, autonomy, and self-respect as is implemen- 
tation of negative ones. Accordingly, the proper response to a Lockean 
defender of exclusive emphasis on negative rights is that there seems to 
be no way of defending one kind of right without also defending the 
other. At the very least, perhaps the burden of proof has been shifted 
so that it is up to the Lockean to show how the distinction is to be made. 

We conclude that the primary function of the state is to protect 
and where necessary implement the positive and negative natural rights 
o its citizens. Although any attempt to list all natural rights is likely to 
f nn 7^ y a " y ^h llst should delude the rights to liberty and life, on 
lift. nn tS’ “5 t0 ^ material Prerequisites of a minimally decent human 

.i; con,ent ° f ftese dshts wm be ;n chap - 

seoure^nnhfb f’f'm 0311 C ' asb ' Ferba P s my right to well-being can be 
“ °" Iy by f “ bn S t0 P™ tec ‘ your right to liberty. Or in cares of 
cL , n"? tC P ° SSlble '° bonor ever yone’s claim of right, 
rtolonant moraf rkh amon 8 ' competing rights claims constitute especially 
point of view Tt! emmas ' b,r an y resolution is imperfect from the moral 
P ™ son TZJZZL”? * satisracto ry natural-rights position is only a 

moral dbnntes framework for adjudicaUon o 


>eal 


mnnl \\n „ ' n . cc P tat>le framework for adjudics 

is frcauentlv mi 1 7° between competing claims arise, app — 

or So *"“»■ Parties to the conflict may request, 

indvTone f ° ) SP , Ute bel ' vee ” them be justly settled. Accord- 
5S £ , ■ „," nc,0n . l ° ,he is •« protect and implement natural 
adhSlAte ,1 1 i pl w b,e n lhinb 0,31 il is lhc slate ' s responsibility to 
the mh, 1 n. asb ° f ngb , tS iUSl ' y ' In ,hc nex ‘ chapter, we shall estend 
STS aPPr ° aCb , by “fmming issues that arise where just 

adjudication of competing claims is at issue. 
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other hand, are all inequalities in wealth arbitrar y ? After all, who is 
to say what merit is or who has more of it than another? How are 
ferent values to be properly weighed on the scales of justic : . 

In this chapter, our purpose is to explain and evaluateseverath 
ories of the nature of justice. We begin by discussing anumber ofto* 
tional accounts of justice. We then consider some important ™ntempomry 
theories of justice, and make some suggestions of our - o vn f°* 8 

upon them. In later chapters, we will app your ana y [Q civi j 

problems, e.g„ to issues “^““^tsueTlf "compensatory justice that 

aris^in^ctmnectkin'witih^'curren^controversies over preferential hiring 

and admissions policies for women and minori les. 


traditional theories of justice 

Formal Theories 

One major distinction that divides theories does no t 

lion between formal and material theones. ^ A matcria l 

provide any content or substance to P P ^ that insists on ly 
theory does. In the strict sense, a fo • jstent theory of justice 

on the logical criterion of c0 " SIStency ' { ^ lowing principles of justice: 
satisfies the formal criterion. Consider the following F 

1. If X is a just result, all situations relevantly similar to X are also lust 

2. TmI our just-making characteristic, let the dispensing of justice he 
proportionate to the possession o : • unequals unequally. 

3. Justice is the treating of equals equally 

These principles are all formal in ‘^^““^ntcnt. X and M 
criterion of consistency. However, ' has j ze t )iat 3 should be under- 

are uninterpreted in the formulas, e P ' r $ aga inst the philosopher 
stood as a restatement of 1 or 2; be b • ita i izing on ordinary 

who tries to smuggle some conten eajy to sayj "Since you 

connotations of “equality.” For ox-amp. a] jncomc for equal 

should treat equals, equally, tlwre : s consequent is not deducible 
work." However, this is a mista ■ a(Jdi(ional premise that the ap- 
from the antecedent. One nceas ^ However, such a criterion 

Propriate criterion for pay is work pc ^ insist that equal income 

"•ould not be acceptable to some so . substantive conclusion can* 

for equal need is the appropriate orm» 
not be derived from a formal premise. 



When conflicting claims are pressed under conditions of relative scarcity, 
under which all claims cannot easily be met, problems of justice arise. 
Consider, for example, the problem of distribution of spaces on kidney 
dialysis machines, a problem we discussed earlier in Chapter 1. More 
patients require spaces on such machines than can be treated. There 
simply are not enough dialysis machines. Yet many untreated patients 
surely will die. How are the spaces to be allotted? What is the just 
distribution? 


Considerations of justice would not arise if there were enough slots 
tor everyone and if provision of sufficient machines would not deplete 
other contested resources. Then, everyone could easily be treated and 

Up a?™ f m W ? U ^ n X ' S !‘ ^ r ’ ^ SOme P atients withdrew their claims to 
eatment so that all who demanded treatment could be treated, issues 

mSr WO u n0t ar !f \ But when conflicting claims are pressed under 
.o Qm be 5ausfied ■ we are ° f,en ca,,ed upon 

bv lotter^V'T ° f thC f ia ' yrfS machines - ^ould spaces be distributed 
But £71, f 3 , Pr0Cedl ; re W ° uld at Ieasl «« aS applicants equally, 
merit pH 1 al T yS iU5t Uealmen ' ? People often differ in 
RemembeMhe ^7 machine shou,d to the meritorious, 

he disregarded hi. 'u "?! <dl . a P atien * requires treatment only because 
the same as those * uTnj'r ° rders ' Is if just to count that patient 
hardship? Is need'ml°evant?V' V ° rderS ’ eVen . at the cost of oonsiderable 
several children ™,vi * Su PP ose one patient is the sole support of 
the patient who r V 6 ‘ S responsible onl y himself? mat if 

whilftKemwr g l rded , 0rderS h ,he with four dependents 

need and merit to be\aWd ‘off 1 haS n ° de P endents? How are 
the strongest argument f„ r « aga ” st ™ e an0ther? Indeed ’ P erI,apS 
weight to be assigned to various 7 f 7 d ? EcuIty of assessin S ,he 
Similar problems arhe 7 ^ faCt ° rS , lhat seem si S niflcant - 

wealth honor or nncif ° n a ar S er sca ^ e - Is it just to distribute 

need but little' merit? Arethey to beleftT^t of . ,hosc P?* 
e tney to be left to starve in the streets? On the 
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is not enough. What the Aristotelian formula needs for 

specifying what the just-making characteristic the charactenst M, 
should bf. For example, if height were substituted for MjnteAmto 

telian formula, then distribution of shares '^" ld 
height. However, for almost all occasions, heig wou f justice 

ate criterion for distributing commodities The format theory o g* e 
must be supplemented by material considerations if the theory of justice 

is to be practicable. 


Material Theories 


Plato 

The earliest fully developed account of Justice » ^ta^achper- 
the Greek philosopher Plato. For Plato justice 

son his due. 2 The problem is “Xc^nalist analysis, an 

tnes to resolve the problem by pro g lg This appro ach is 

approach that in its essentials is share y has purpose 

based on a teleological metaphysics in ^ £5 of 

or function. Justice is to be analyzed in aJ say j n „ that jt 

something that it is performing its func °“^ n it t ects the sheep. A 
is performing justly. A sheep dog “ U beings are more complicated 

race horse is just when it wins races. H innetite will, and reason, 

creatures since they have souls comp °^ has P harmonious soul. This 
With respect to human W®- a [ U P j forms its appropriate func- 

harmony occurs when each part ot tn . , v.Jtrhpr cart, the proper 

turn. Since the rational part of die ^^f^frJes the soul 
function of reason is to rule appetite a n r t j. e state. A just state 

is harmonious. The individual soul is a rmc T jts appropriate function. 

is a harmonious state where each class pe appetite, the class of 

The business class is analogous to in ^ m5in g c l aS s is analogous 

soldiers is analogous to individual w > relations hi p that occurs 

to individual reason. Justice is the in accordance -with their 

when the members of the various c ^ ^ in its proper place, 

nature. For Plato, justice occurs w for meritocracy. A mcri- 

Plato's philosophy makes a c dcfend it , is an organization 

tocracy, in the sense m which Fla hierarchy is determined by 

of society in which one's place in u ^ d)at ] cve ]_ (“Meritocracy 
one’s ability and qualifications or w material rewards as well as 
also is used to refer to a society in w a nd qualifications.) In the 

positions are distributed according ‘ ] 3CC people in jobs they can- 
Platonic view, it is unjust and c ° 7 ™" .< n others at particular activities, 
not handle well. Some of us are e c important human activity, only 
Since ruling is the most difficult and most unporta 



94 Justice 


One must also be careful to distinguish formal theories from gen- 
eral ones. All formal theories are general, but not all general theories 
are formal. A general theory that is not formal has some content. Some- 
thing is substituted for the variables X or M . For example, consider the 
formula, ‘'Justice is giving each man his due.” This is a general theory, 
it is not a formal theory. For X, it substitutes some content, a man’s due. 
It is general in that it does not tell us what a man’s due is. The specific 
content of the word “due” is not provided. Another more contemporary 
example is "Justice is allowing each person to do his own thing.” Again 
no specific content has been applied to “do your own thing.” Neverthe- 
less the formula is not formal. “Do your own thing” does supply con- 
text, albeit of a general type. For our purposes any consistent justice 
formula using variables as the justice-making criteria is a formal theory. 
When norms are substituted for the variables, the theory is a material 
theory. The distinction should be kept clear. The socialist formula of 
distributive justice, “From each according to his ability, to each accord- 
ing to his needs” is a material theory not a formal one. 


Aristotle 

The classical position on justice that best exemplifies the formalist 
penpechve is that of Aristotle. Aristotle’s theory of justice is found in 

ttomtcT O , N ' C0mu:he ™ He maintains that the just is propor- 

. "1 t0 * e . ^session of some quality which serves as the just-mah- 
cWenspc H A and B are equal with respect to this character- 
remi ’tn M *"?? be « they are unequal with 

ratio of the- ’ Sh<>uU h* “ P r °P°rtion to M and hence the 

raho of their shares to the proportion of M should be equal. 


SHARE FOR A 


= SHARE FOR B 


A’. Possession ot M l, Possession of M 

any oiterion^ or de^rt be ° aUSe 35 Arisll)tJe P otas one choose 
criterion. The prS e °^™^\^ princi P Ie ^ 

established, the ratios should bT^nah 3 ' ^ h 6 '” 

Isaiah Berlin!* 1 He mmes that^H ^ haS been defended 

equally and unequals^neqtdly “ “ When eqUaIs ““ 

condign tort mti lbatat ™ st il g ! ™s a necessary 

that nil jews be put in th e g as “mp^int 

gas chamber and no non-Tewc A T , y Jews , pu 

J vs are put there. In other words consistency 
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Plato cannot say both that justice is giving each person ^ duc ond that 
what a person is due depends on the justice of the function the person 

SCrVeS This criticism at best only refutes one version of -hat counts as 
giving a person his or her due. It does not refute the ^ s e numfous 
analyzing justice in terms of what persons are ue. ‘ . ^ 

other possibilities for analyzing “giving each h,s due. 
analyze all these possibilities, we will make two gt n analyzing 

First, there is a constant danger that the strategy rf analyzing 

justice in terms of giving an i ndivldua J ^"pYato Tl* is the case because 
circular, as it did in one interpretation of P <j ue ” 

the temptation to fill in the expression giving each p ’ |\ ndeed 

with something equivalent to l no tf,ing more than 

It may be that “justice is does not result from both 

justice is justice. Moreover, this fn >’ being re]ated t0 some 
the terms “justice” and giving each man 
third thing. Rather, they are equivalent expressions 

Secondly, it seems that no one of ^ng ea e^ 

son his due” will suffice. What a per* , her j one5 ou ght in the name 
complicated individual circumstances. . t ances We can begin 

Of justice to give Smith $10 depends on the circumstances, w 

the list as follows: 

1. Did Smith earn $10 working for Jones? 

2. Did Jones promise to pay Smith $10? 

3. Is Smith the tax collector? 

4. Is Smith holding a gun on Jones? 

The reader can expand the list almost 

tributive justice, Nicholas Rescher discuss social utility, supply 

ability and/or achievement, eff°rt, pro uc^ , ^ possibility D f dis- 
and demand, and claims . 3 In an arti bas ic categories-wliat 

tributive justice , 4 Walter Kaufmann ^ doing , w hat one 

one is, what one has, what one has > ndents> what 0 ne desires, 

needs for oneself, what one needs tor n ty-two subcategories and 

and what one has contracted. He has ^ mch f onnu l as as 

numerous subsubcategories. Kaufmann s P and abs tract that they 

giving each person his or heI , du ® “ < KaufmamTs conclusion, we can say 
“re totally useless. Without adoph g • { i K , various particular 

that an informative analysis must ac jr vcn jf circularity is 

circumstances that affect any justice , . 'her due is justice is not 
avoided, to assert that giving each person his or 
an adequate analysis. 
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the best and brightest should rule. To a Platonist, the democratic method 
of choosing political leaders makes about as much sense as allowing 
someone who knows virtually nothing of basketball to select the players 
who make up the team. The just society, to the Platonist, is the one in 
which everyone gets his or her due. And one gets one’s due if one is 
assigned to one’s proper place in the meritocratic structure of society. 

This Platonic analysis of justice is inadequate, however. A prin- 
cipal objection is to the elitism of Plato’s account. Plato's ideal state is 
unpalatable even if only wise philosophers were kings and only the un- 
intelligent were slaves. What is objectionable is not the practical dif- 
ficulty of identifying the best and brightest, great as it is. Rather, Plato’s 
assumption that the best and brightest should have absolute authority 
is what is most seriously questionable. 

Suppose, if only for the sake of argument, that some means existed 
for determining who is most fitted to rule. Plato’s egalitarian critics 
would respond that it is incorrect to argue from 

1. Jones is the best fitted to rule. 


to 


2. Jones ought to rule. 

What is needed is some independent argument to show that those most 
fitted to rule ought to rule, or that justice requires such a result. Plato 
just assumes that the best and brightest ought to rule. And he is far 
rom a one in regarding that assumption as virtually self-evident. How- 
eVer ’ “ Cha P ter 5 > we wUI question that assumption and argue against it. 

We need not wait for the account of Chapter 5 to call Plato's 
analysis into question, however. Once we concede that the move from 
(1) Jones is most fitted to rule," to (2) “Jones ought to rule,” needs 
support, we can ask what kind of support is needed. Surely, we must 
consider the claim that those most fitted to rule ought to rule since they 
deserve to rule on grounds of justice. It is just that those with the best 
qualm cauonsand most merit rule. However, such a move leads to vicious 
cird anty. e circularity is made explicit when we realize that the 
rlatomst has argued. 


^ p. „ 6 * S *° ana lyzed in terms of giving each person his due. 

2 “ person his due is t0 he analyzed in terms of a person’s 

P er son s function is to be analyzed in terms of the 
justice ot what he is due. 
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no answer. Again, it is at least controversial whether equal teirtment 
always just. Suppose parents have $100 to spend ^ 

Susie requires $90 for music lessons while Pam : i 0 dd In 
instruction. Is the inequality of result that equal ^ent wouW en^ 
gender really fair? Is it fair that those with th^mo ^ &e 

get the bulk of society s resources? Surely, it is 

answer always will be affirmative. f a j r w pl be 

Perhaps egaUtarians will respond that what ^’f in one “tuati 0 n, 
clear in specific contexts. Justice may require one^ ^ 8 ^ mayor . s son 
another thing in a different context. because he is 

should not be excused from paying a ^spee g heart 

the mayor’s son but should be excused if he was racing g 
attack victim to the hospital? .c one <J oes not 

Such sentiments as these have an a a Qns ( j 0 not eliminate 
examine them too closely. However, omm^ 0 f licensing drivers of 
all the problems. Let us consider P ^ of auto mobiles and 
automobiles. In this case, our situation beine a driver of 

the characteristic appealed to in the ru e driver is required to 

automobile. Any person correctly desorbejl “ ‘ ^eaUit to a par- 
have a license. Here is a paradigm follo ^ n g ame nded rule. Any 
ticular situation. However, consider driver an d who has blue 

person correctly described as an au o t %v ith identical char- 

eyes is required to get a license, f^^am being treated equally, 
acteristics, blue-eyed drivers of autom ’ , nniust. It is not enough 

although this rule, unlike the former one, i specific situations. The 

that certain identical characteristics e Vfjj erentia y n g criteria must be 
identical characteristics being used as y we ;ire charged with 

relevant to the activity under consi erai • characteristic ; s exposure 
dispensing antityphoid vaccine, the re Qur egalitarian account 

to typhoid and not the possession o -hiation is accomplished when 
must be further amended. Justice in any ren tj a ting criteria are rele- 
the identical characteristics selecte or appropriate character- 

vant to the activity and when all people with the app 
’Stic are treated equally. , sett i e all the problems. 

Even this further modification Co straig htfonvard scientific 

The typhoid situation might he han >-jolls since there is a causal 
manner. The differentiating condi on contracting typhoid, and 

relation between being exposed to iyp ’ surc Unfortunately, many 
preventing typhoid by vaccination ^ arisc bcaI . no analogy to our 
of the situations where problems o J illustrates this point 

lyphoid case. A discussion of v ° bn S C 1 . , 0 evcry onc. Certainly, in- 
exactly. It is unjust to extend the excluded. The problem is 

fonts, idiots, and perhaps criminals should be 
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Justice and Equality 


Another important tradition tries to explicate the link between 
equality and justice. The nature of this link varies from writer to writer, 
however. In fact, equality itself is an extremely fuzzy concept and 
writers in political philosophy tend to blur the various meanings of the 
term together. 

One branch of the tradition emphasizes the formula “treat equals 
as equals.” Justice then is treating equals equally and unequals unequally. 
However, stated this way, this formula is the formal theory of justice 
previously discussed. It demands that justice decisions be consistent 

The interesting questions arise when one tries to give some content 
to the formula, i.e., to specify the characteristics that one is to use in 
consistent justice decisions. Let us consider briefly some of the char- 
acteristics that have been suggested. 

At one extreme is the radical egalitarian position. 5 Under such a 
position it is argued that all people are significantly alike and hence the 
just society is the strictly egalitarian society. Everyone is treated in 
exactly the same way. The obvious difficulty with the theory is that the 
factual premise is false. People are not sufficiently alike to be always 
treated alike. Their needs, abilities, contributions, physical character- 
istics, and interests are not identical. To treat them as if they were iden- 
tical would be to commit great injustice. It is not that extreme equality is 
.impractical. It is that extreme equality is unjust Obviously the egalitarian 
position must be modified. 


One modification directs attention away from equal results to equal 
treatment. 6 If we are speaking about police protection, justice is not 
achieved by giving equal protection to everyone. Some citizens, for ex- 
ample, those threatened by criminals, need more protection that others. 7 
Justice is accomplished not by equal police protection hut rather by un- 
^ual proteeHim based on the P rin “ple of equal treatment. Even though 
51.UUO is spent on the citizen threatened by the criminals and only $100 

le average citizen, all citizens are receiving equal treatment. The 
greater need of the threatened citizen requires the much greater ex- 
penditure if all citizens are to be treated equally with respect to police 
pro cc ion c.g., according to the principle "protect each proportionally 
he .neahiiMT °c prot ^ ction " For *e remainder of our discussion we will 
j P j, ® ° treatmeI >* that may or may not entail equal results, 

depending on the circumstances. 

nrehv' ^ edification in egalitarian theory is not without its 
m™ problems. For one thing, it is incomplete. How are we to distribute 

l X r ,Z Xt i- SU ® dcnl rK0UTOS •» a proportional con- 

tribution to all. To this question, the theory of equal treatment provides 
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specific situations. It is at this second level that ‘ 

basis of physical or societal characteristics is jeqmdJ ’fT* 
done. Medicine should go to * £ 

hungry and not to everyone, and s ° ° g s p ecific situation, if justice 
pend on the situation. However, whate P natural right. 

I to be done it must represent an attempt to .mplcment a natural ng 


Objections 

This account of justice is stiU 

ory is still not complete. Even if a ^ To ovil j e a minimum 
we stiU have the difficulties of >™P le , States may be defended as 
standard of living of $5,000 in the “ ^ HoweV er, since that 

implementation of tlie natural nght to those above the 

program must be paid for by taxing die , to: freedom 

standard, those taxed might well ar § ue , ro blem of conflicts of 

is being infringed. 8 The previously ”d to racial dis- 

rights is with us again. The black gg rica was a t the outset 

crimination and for equality of oppor mty rights to liberty and 

phrased in the language of rights speedy facflities as 

weU-being. Black citizens wanted o the sanie transportation 

whites, attend the same public schoo , ^ s bare of Americas 

facilities (right to liberty), and they the rivate owners of busi- 
prosperity (right to well-being). I ° ’ fon of their faciflties. They 
nesses resisted black demands tor & ‘ ^ liberty). The picture of a 
did so in the name of property rignts ^ an axe handle stiU comes 
future governor protecting his property D f public opinion replies 

to mind. In response, a significant sc & rights.” Here is a clash of 
with the phrase, ‘human rights oyer P r ° F paradigm case of a problem of 
rights that creates what we take to b • P reso l ve d the problems of 
justice. Moreover, it is clear that we harm not jr ^ 
relevance with the introduction o equality theory of justice is 

Second, and more important, as * ^ ^at concept of equality 

modified, it becomes more and mor ® ° £ or : us tice and not sufficient 
can at best provide necessary con 1 wy can never provide an ex- 

ones. An analysis of the concept o e ^ > f or example, that jus- 

haustive analysis of the concept o )U ^ identical characteristics 
tice in any situation is accomp is e | evan t to the activity and when 
selected for differentiating criteria ar are treated equally is to 

all people with the a PP r °P riate ., C * 1 n ar ! ons iderations of equality. We be- 
make justice depend on more equal rights to liberty and 

lieve it is correct to say that ever > j eas t one of the rights is not 

well-being and that no situation is just it 
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then before us: What characteristics are necessary if one is to be entitled 
to vote? Until very recently, literacy was a necessary characteristic. A 
defense of sorts can be made for the literacy qualifications. One first 
argues that there is a correlation between literacy and responsible voting. 
If that correlation can be shown, then there is at least a prima facie 
reason to make literacy a qualification. The crux of the problem is that 
in many situations it is not at all clear what the relevant characteristics 
are. Even this most recently modified account of equal treatment is in- 
complete. 


Justice and Equal Rights 

Perhaps there is another way out of the difficulty. Situations in 
which considerations of justice are relevant are of two fundamentally 
different types. One type is like most of the ones we have been discussing 
above. Some specific physical characteristic is the relevant one and the 
decision can be made on fairly straightforward factual grounds. The 
dispensation of the antityphoid vaccine is a paradigm case. In the other 
type of situation physical characteristics are not the prime determinant. 
Often, in fact, they are hardly relevant at all. People are morally entitled 
to equal treatment, not on the basis of any specific physical characteristic 
they possess except that of being rational beings. All men have a right 
to protection of life, liberty, due process of law, and the pursuit of 
happiness. 

The result is a dual theory of justice based on a dual theory of 
equality. At the first level, everyone has equal rights. The possession of 
those rights morally entitles them to equal treatment as rights bearers. 

t is evel we have a moral analogue to the extreme egalitarian theory 
discussed above. With respect to natural rights, everyone is considered 
equal; the only relevant characteristic is that the person be a rights 
bearer. Just what qualifies a person to have natural rights and what the 
situations are in which he has rights depends on the natural-rights the- 
oiy in ques on. A discussion of some of the issues involved is found in 
. v? rv. 1°’ ^ ° Ur own theory every human being has a natural 
ght to liberty and t0 the prerequisites of a minimally decent human 
We (or well-bemg) as spelled out in Chapter Three. 

, W natur al-rights claims are honored and how disputes 
1 eatms are resolved depends on specific situations. The 

vZrd ^ower" 0 h Of rights daims constitutes the lower level. We use the 
■it l ■ eC ? US ' * e decisions made at this level implement the 
th^d w" mS t-° Wh f‘ ch We 316 enlitled at the higher level. For example, 
the dispensation i of antityphoid vaccine to those and only to those ex- 
posed to typhoid is a working out of the natural right to well-being m 
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dures, e.g., by a confiscatory tax on producers. Or in retributive justice, 
a trial by a jury made up of ones peers may e resu lt. An 

procedure, even though the procedure may ea found innocent. 

innocent man may be found guilty or a guilty man m > 

Therefore, in any discussion of justice, we must be clear r as » 
whether we arc talking about just procedures, just rwdts, ot 
is especially important if it is plaus'blc^to mMa 1 ^ ^ j]]ustrated by 
to receive just results in every cose Th ^ ^ rf B]ood Xests as 
borrowing an example from Alt noss, m a way to 

Evidence in Paternity Cases." The a certain chi ] d . Ross 

determine whether or not a man is th criterion to use in this 

considers whether blood tests would b ] 
regard. 

If the ultimate end of the rules of evidence & 
cases as possible be decided com y, ^ ible> tbe con- 
sumed facts which are as near th r cases j n which 

elusion will certainly be that >n^all^typ ^ be recogn ^ed 

paternity is an issue blood-test e. _j e req uires that 

as unconditional and absolute f' t individualize the esti- 
the judge refrain from any ^deration contrary 

mation of the evidence by taking . fbat diere are no 
evidence offered by the mothe ,r t i 1(; Jecal certainty of 
other sources of paternity P“® : 2Q cases ar ise each year, 

the decision can be put at 99% admitted as absolute, 

the judge, if the blood-test evi enc^ ^ q{ 100 The aim of 
will give a right decision m 9 evidence would be to 

an individualizing estimation which (every 

make it possible to find * e blood-test exclu- 

fifth year) can occur, in whi P ite G f everything, 

sion, the mother is right, and However, since the 100 

is indeed the father of her c . . ’ a u together, but succes- 
cases do not come up for different judges, there is no 
sively over 5 years and b “ an d selecting the most 

possibility of making a co P “ dividualizing estimation of 
reliable case. The result ot die b ] 0 od test would 

the evidence would inevitab y jqq cases, which means 

be set aside in more than 1 °u decisions would de- 

that the average corr ® ct r e5 ? lnr ,j tes t were set aside in 10 out 
crease. For example, if * ® w s wou ld be wrong, and only 
of the 100 cases 9 of the de fce decided correctly. 


inten- 


of the 100 cases, 9 of the dec decided correctly. 

91, not 99, of the 100 judge, concerned ir 

It is understandable that so!e)y by the de- 

sively with the individual possible in that particular 

sire to give as just a dedsi consideration such evi- 

case, may be tempted to take mm 
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honored. In this respect equality spelled out as a theory of natural rights 
does provide a necessary condition of justice. However, this equality 
theory must be supplemented by a theory that enables us to resolve the 
conflicts that arise between natural rights. Second, it is a necessary con- 
dition of justice that whatever principles are accepted for resolving these 
conflicts and whatever characteristics are accepted as relevant differ- 
entiating criteria in particular situations, equals should be treated equally. 
However, an analysis of equality will neither provide the principles for 
resolving the conflicts nor determine which characteristics are the rele- 
vant ones. When properly understood, equality considerations provide 
necessary conditions for justice; they do not provide sufficient ones. 

The final objection is a generalization of the objection of Walter 
Kaufmann against the concept of distributive justice. It applies not only 
to the equality theory of justice but against all theories we have con- 
sidered thus far. His objection seems to be this: Considerations of 
justice are so complex that it is impossible to have any theory of justice. 0 
His strategy is to show, as we have been doing, that all the traditional 
formulas of distributive justice are either circular or vacuous or too gen- 
eral or conflict with other equally appropriate theories. We have already 
listed his canons of justice and indicated that there are numerous cate- 


gories and subcategories. In practice, he claims, there is no way of 
eliminating the conflicts among the categories, subcategories, and sub- 
subcategories so that justice can be done. In settling on wages, justice 
is impossible, since there is no way to balance the claims of need, con- 
tribution, special disabilities and advantages, numbers of dependents, 
and so on. Rather than ask questions about justice, we should ask ques- 
tions a out the nature of the good society. In summary, his main point 
seems to e that since the determination of justice in individual situa- 
tions is such a complicated affair, and since none of the traditional the- 
ones are a equate to the task, distributive justice is impossible and it 
"° ™ oze profitable philosophically to turn to other questions. Our 
own criticisms of the traditional material theories supply inductive sup- 
. °. overa 1 contention. We now consider two theories of justice 
that might provide answers to Kaufmann’s objections. 


Just Procedures and Just Results 

. . A ma j° r dlstincti °n which might be of great use here is that between 
just procedures and just results. Ideally one prefers both just procedures 
and just results. However, sometimes one must be sacrificed for the other. 
For examp e, in distributive justice one can achieve a just result, e.g-, 
providing a minimum standard of living for the poor, by unjust proce- 
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s, c.g, by a confiscatory tax on producers. Or in «!tabuUve justice, 
„i by a jury made up of one’s peers may well be defended as a just 
edurc, even though the procedure may lead to an unjust «suU^An 
cent man may be found guilty or a guilty man may be 
Therefore, in any discussion of justice, ^ must be^ clea^aMo 
ther we are talking about just procedures, jus r > impossi y e 
specially important if it is plausible to iUustrated by 

receive just results m every^ Th ^ ^ rf Blood Xests as 
rowing an example from Alf Ross, m disC over a way to 

dence in Paternity Cases. The pr° bl q£ certain c hild. Ross 
ermine whether or not a man is th criterion to use in this 

isiders whether blood tests would be j 
;ard. 

If the ultimate end of the rules of evide nee btirt « 
cases as possible be decided correc y, s ; b j e the con- 
sumed facts which are as " e “ r . th ®,, ’ 0 f ca ses’in which 

elusion will certainly be that in a yp be rec ognized 

paternity is an issue blood-test exc ^ s ' Th . n] j e re quires that 
as unconditional and absolute pro . v idualize the esti- 
the judge refrain from any attemp o - derat j on contrary 
mation of the evidence by taking in oo^ th;l( t ) iere are no 
evidence offered by the motlier ^ certainty of 

offier sources of jf te ™^ Egf ^d 20 cases arise each year, 
the decision can be put at 99% an . d mitted as absolute, 
the judge, if the blood-test eviden e$ Qut of pOO. The aim of 
will give a right decision in 99 evide nce would be to 

an individualizing estimation o Qne case w hich (every 

make it possible to find precise y th c blood-test exclu- 

fifth year) can occur, m which P cnite of everything, 
sion, the mother is right and the “however, since the 100 
is indeed the father of her do _ ■ .. t „ et j lcr but succes- 

eases do not come up for ^"^ jh'dges, there is no 
sively over 5 years and before selecting the most 

possibility of making a companso ,j ua j izin g estimation of 
reliable case. The result of an { (he blood test would 

the evidence would inevitably cases, which means 

be set aside in more than 1 ou o decisions would de- 

that the average correctness o =, ere set as j de in 10 out 

crease. For example,, . . wo uld be wrong, and only 

of the 100 cases, 9 of the decisi decided correctly. 

91, not 99, of the 100 '™ *e J f udge concerned intern 

It is understandable tha 2 u ;ded solely by the de- 

sively with the individual case and _g in lhat particular 

sire to give as just a decisim ^P consideration SU ch evi- 
case, may be tempted to 
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dence as the “virtuous wife” may bring in the defense of her 
marriage, her child, and her honor, or such as an unmarried 
mother may bring to win support of her child. But in the 
interest of the presumed ultimate aim and purpose of evi- 
dentiary rules it must nevertheless be insisted that the in- 
dividualizing estimation be rejected. There is no denying that 
individualizing would result in a considerable number of 
incorrect decisions, so that, for fear of committing an injustice 
against one innocent mother, injustices would be done to a 
number of alleged fathers. 10 

Here is a superb example of a case where attempts to arrive at 
just results by considering the merits of each case produce more injustice 
than would be brought about by reliance on a general procedure alone. 

Of course, it would be ideal if we could have both just procedures 
and just results. However, the discussion of the test for paternity indi- 
cates that such perfection is beyond our grasp. Perhaps the best strategy 
to use against Kaufmann is to concede his point with respect to just 
results but to insist that his skepticism is unjustified when applied to 
just procedures. Recently, two remarkable books on justice have ap- 
peared that rely at least implicitly on such a strategy. Both argue that 
justice is best understood when regarded from a procedural point of 


CONTEMPORARY THEORIES OF JUSTICE 

Robert Nozick's Historical Theory of Entitlement 

S ‘ ate md U ‘°P ia is « valuable contem- 
hberalism and .*j t f dltIonal lai »ez-faire approach of early British 
liberU, as a virSn! conservatism. By taking the right to 

analyses of how ini! 3 vi° "i Pro ^ essor Nozick provides one of the best 
emment. In addition he Mns' t I. SUpP ° rls the principle of limited gov- 
argued that the menV • ,^ e man Y excellent theorists who have 

dom. Nozick argues tha” if^ne mV fr . ee ,. m .j rlcet su PPorts individual free- 
gitimate for Upstate to be ***** ,I l dlVld _ ual Ubert y seriously, it is ille- 
point, we wiU insider Pr nf C ° nC T d .T. ,h distribuU ve justice. At Ohs 
detail. Professor Nozick s analysis of justice in some 

and nonhistorical^rindnles^if'^b bUtorical principles of justice 

With respect to disWbntt™ a def n r‘ end - stale 

argue that in assessing the °f '1° hlstoricaI a PP roach "’ ould 

how the goods are distributed \Ve Ll? T’ i™; ‘ l ‘f 1,01 enougb , *° ^ 
• * > e must also look at how the goods were 
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produced and how the distribution came about. . . historical principles 
of justice hold that past circumstances or actions of people can crea e 
differential entitlements or differential deserts to things. e us on a 
approach is to be contrasted with those theories that impose on any d.s- 
tribution a fixed end or goal. For example, the utilitarian theory is non- 
historical. It argues that each distribution should be arrange so 
maximize the greatest good for the greatest number. B 0Z1C P 
that nonhistorical theories arc deficient as theories of justice since they 
ignore historical circumstances that are ethically relevant. One ought not 
place people in jail just because total utility wou increase 1 

fafa: fa SiStSSS 

their being tried and found guilty. We agree v.icfnriml 

considerations cannot be ignored. But we do no in ^ 

considerations are decisive, as Nozick apparently does. We do not think 

that possesion is nine-tenths of the law. ,„ r i nnn _ 

Another distinction Nozick makes is between patterned ^nd non 

patterned principles of justice. A P at ‘f™ e h th e distribution 

acteristic or set of characteristics i * ^LkoICeach accord- 

is to be achieved. Any formula that nils 
ing to ” is a patterned formula. 

Let us call a principle of dis ^"^™ u ^ a “®„ e e l a mrll S imen- 
that a distribution is to vary ® f mensions> or lexicographic 
sion, weighted sum or na ^ lu 12 
ordering of natural dimensions. 

Nozick finds any the pattern is an 

attempt to have the distnbuUon b ^ ^ point by conside ring 

infringement on hberty- N^ chamber]ain can upse t the pattern, 
how a famous athlete such as V j ktri bution, which in this case is 
Suppose we achieve our pattern ^ a great demand to see Wilt 
equal. Suppose also that there 15 wi ll pay him twenty-five cents 
Chamberlain play basketball tha p P e during one year 

of their ticket price to get him °P Q see him p i ay . This gives Wilt 
one million persons pay him j » ^ave rece ived under the equal- 
Chamherlain far more than he w0 *> t 0 maintain the pattern of 

distribution formula. What do we ^ inter f e re with the transfer of the 
equal distribution, we would ave ^ Nozick says: 

twenty-five cents by those million person . 

t t h e Wilt Chamberlain ex- 
The general point illustra te y . ncip ] e or distributional 
ample ... is that no ena- ^ fce cont inuously realized 
patterned principle ot with people’s lives. Any 

without continuous interference 
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favored pattern would be transformed into one unfavored by 
the principle, by people choosing to act in various ways; for 
example, by people exchanging goods and services with other 
people, or giving things to other people, things the transferrers 
are entitled to under the favored distribution pattern. To 
maintain a pattern one must either continually interfere to 
stop people from transferring resources as they wish to, or 
continually (or periodically) interfere to take from some per- 
sons resources that others for some reason chose to transfer to 
them. 18 


Nozick can then magnify these infringements on liberty. Suppose, 
for example, that we tax people in order to provide others with a better 
standard of living. What is the difference, Nozick asks, between forcing 
someone to work five hours for the benefit of the needy and involuntarily 
taxing someone five hours’ worth of work. Nozick claims that there is no 
difference. Taxation of earnings from labor is on a par with forced 
labor. Hence, Nozick has two arguments to show how attempts to 
ac ieve patterned distributions result in an infringement of one’s right 
to liberty. 

As an alternative, Nozick develops a non-pattemed theory that he 
calls the theory of entitlements. In Nozicks view a distribution is just if 
everyone as what he is entitled to. To determine what people are 
enbOed to we must discuss the original acquisition of holdings, the 
transfer of holdings, and the rectification of holdings. Nozick’s theory 
acquisi ion is a variant of Locke’s theory of property rights. Any per- 
son has a right to any owned thing so long as ownership by that per- 
and tW T Se “ 5itUation ° f oth «*- Suppose I farm a plot of 
nlant “ "a*" T 4 ™ r 0 ' VIled b y an y°°e eke. I cultivate the land, 
cntitle?t„ S ,W “I* 71* a " d Wa,er the S arden Plot. Surely, I am 
a^Lmmod,? uT ° f ?? harvest - Whal Nozil * attempts to do is to 
1ST* ‘.fT 3 o£ 'ultimate ownership to the case of the garden 

K e from“S '° What WC haTO “ 

Afters S r ity ° f S °° ds and rcsources complicates Nozick’s account. 
on^rmniW of lr S °T? °'™ S s °™ lhto S he ^ally diminishes the 
T f eS 0WninS ifc Therc wc not enough resources 
nmhlom Z ‘7 can f ° r aU - 11 * recognition of this 

addi,ion ° f tha •*- not 

someone^ ""i* c0 , nsiderabI c interpretation, however. For Nozick, 

limited Howpv ""m* "i- 'j? Rcncd d bis opportunities became more 
limited. However, Nozicks discussion of what docs count ns worsening 
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someone's condition is itself unclear. At times Nozick S P C ‘'|^ “ ' . 
one's situation would be worsened if he fell below a certam baseline. 

This excludes his transferring it into an agglomeradon aiat 
does violate the Lockean proviso and exclndes lus us g 
a way ... so as to violate the proviso by making the s.tua 
tion of o tliers worse than their baseline situation. 

The reader might be tempted to think that die 

tion” means something like "minimum stan ar liberty would 

floor.” If this were the ease, fairly extensive violations^ oUiberty 

be allowed to keep people from ®^for discussion and other 

However, the exainp es No^ck Ji ^ ^ Ws view 0 f bow 
more extensive comments that he mak g far more nar . 

one’s ownership of something makes an ylew tllat one ’s condi- 

row. Nozick sometimes seems commit „ cause one 's death: 

tion is worsened only if A's ownership 

. nnlv water hole in a 

Thus a person may not appropna y what he 

desert and charge what he wdL Normay n ^ a|] 

will if he possesses one, and un . f or bis. . . ■ Simi- 

the water holes in the desert dry P* . island in an area 
larly, an owner’s property from a shipwreck off 

does not allow him to order a 1( j folate the Lockean 

his island as a trespasser, for this worn 
proviso . 15 

i harsh interpretation of “worsen the 

Even this rather narrow and . ... pur p 0 S es. It does not apply 

situation of others” is too broad tor i cure f or a dreaded disease 

to a medical researcher who discovers nor does it apply to an 

and who refuses to sell it except on s bort run . 16 It seems that 

invention or ‘lucky" discovery, at lea f owners hip of something only 
Jones’ condition is worsened by mi ^ something and would die 
when Jones knows of the ex ^ t ®° Ce . , . discussion of how one person 
Without it. The end result of Non property is that nearly every- 
can be harmed by another’s acqwsiuo ^i ^ theory is rounded out 
one is entitled to everything he acq ac quired, one is entitled to 

by the contention that what one \ 07 jck would adopt the slogan, 

transfer to others. One can see wny ^ chosen.” A person is en- 
“from each as they choose, to each u[ wor sening the situation of 

tided to something if he acquired. it ^ one who had acquired it 

Others or if he received it as a [hers, 
without worsening the situation 
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Despite the wide praise that Nozick’s book has received, we find 
it seriously incomplete. In its favor, it does provide an answer to Kauf- 
mann since Kaufmann's contention that justice is impossible presupposes 
a patterned theory. Given all the variables that must be taken into ac- 
count, no patterned principle that applies in all situations is possible. 

Nozick’s account of acquisition is the key to his theory. In de- 
scribing how a just acquisition is achieved, he emphasizes liberty at the 
expense of all other values. His central starting point is the right to 
liberty. In section one of his book, not discussed here, Nozick shows 
that the existence of a state does not necessarily violate one’s right to 
liberty. As we have seen, he rejects any principle of distribution that 
violates the right to liberty. He rejects any interpretation of his own 
principle that creates such a violation as well. Why should we build a 
theory of justice in terms of liberty alone? As a consequence of his posi- 


tion, Nozick believes it would be unjust for even a wealthy state to tax 
individuals in order to provide better food, clothing, or housing for the 
poor. In Nozick’s view we are entitled (have a right) to our legitimate 
acquisitions but the poor have no right to a minimum standard of living. 
In Chapter 3, we have examined the ground of human rights. If rights 
claims are justified on the basis of our recognition of the dignity and 
self-respect of every individual, then the right to a minimum standard of 
well-being is as firmly justified as our right to liberty. Nozick not only 
ignores our right to well-being but utterly annihilates it, as it comes 
into conflict with one’s right to liberty. Such an extreme point of view 
needs considerable defense, which unfortunately is not supplied. 

The ideological flavor of Nozick’s theory is clearly seen in his dis- 
cussion of how A’s ownership of X can worsen the condition of B. How 
does Nozick justify his suggestion about how people can be worsened, 
i.e„ someone is worsened only if he dies when deprived of X? It is most 
remarkable that Nozick provides no defense at all. Since Nozick’s inter- 
pretation is so counterintuitive, surely some justification is called for. 

Of course our criticism of Nozick would be less harsh if we could 
interpret how peoples condition could be worsened more broadly. We 
might follow up on the suggestion that someone’s condition is worsened 
when it falls below a certain baseline (social-welfare floor). In tills way 
our liberty’ as expressed through property rights would be checked in 
the face of extreme need. This interpretation would be clearly inconsistent 
with most of what Nozick says, however. 

Unfortunately, as Nozick himself seems to concede, he does not 
offer a full-fledged theory of acquisition or indeed of what it means to 
own anything. With respect to the former there is no discussion of what 
counts as fraudulent acquisition. Stealing is clearly illegitimate since it 
violates one s right to liberty. Is advertising legitimate? Even subliminal 
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advertising? Can one prey upon the ignorance of the poor? Must products 
be proven safe? With respect to the concept of ownership wta does 
someone own something? Can property owners or 1 ] 

over their homes? Do the minerals at the bottom of the ocean or on Mar 
belong to the person who gets there first? What account can be given of 
public goods or collective ownership? r, _ nn _ 

Nozick’s account of justice is severely "Xw^ncTrly 

struing “worsening the situation of others s ° ^"failing to place some 
any acquisition or transfer to be a just o . y S (q define ho w 
constraints on the means of acquisition a y imnortant issues 

someone can be said to own something, many o 

are ignored. By taking no account of soeial mshiuhons^and past con^ 

tributions of others, he ignores the soma un eipn ^ c]ajms of 
overemphasizes the importance and ind 
the isolated individual. 


John Rawls's Theory of Justice 


of the laissez-faire liber- 
Professor Nozick's contemporary- contemporary ma ster- 

tanan tradition arose in response to Jo . , ut (j,,, value and 

Piece A Theory of Justice. Bawls agrees with individual 

integrity of individuals but Rawls is c ™ cc ™ jj tas h 0 f social 
liberty, but with individual living stan “ ‘ and enhancement of indi- 
and political institutions is the P[ ese , . s to do j; to develop a 

vidual liberty and well-being. Wbat as These principles of 

procedure that would yield principles 1 L don and evaluation of 

justice would then serve as guides in ( Kaufmann’s skepticism 

social and political institutions. Rawls s ^ procedures so that 

about justice is an attempt to provide a procedures is itself 

whatever obtains as a result of following 
just 


f justice arise when a society evaluates 
In Rawls's view, questions of ] . ]; ves with an eye toward 

the institutions and practices under w 1 ^ conflicting claims which 

balancing the legitimate competing mteres • ^ ^ adopt the language 
are pressed by the members of that S0C1 ‘':-',' __ 0 f justice arising when 
of rights, we can say that Rawls sees pr docs no t view the 

legitimate rights claims come into c0 " ’ f or „ utopian ideal. Ratlicr, 
eitizens of a state as naive moralists scarce their own individual 

‘bey arc sufficiently self-interested to wsn r Givcn inevitable com- 

■utercsts and achieve their own indiviauab ^ oUcmp , l0 provide a 
lading interests and conflicts, Raw s society to adopt prin- 

Proccdurc that will enable the members ot 
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ciples for resolving the conflicts and for adopting just practices and 
institutions. In other words his question is this: By what procedure can 
self-interested persons with legitimate competing claims adopt principles 
for just institutions and practices? 

Rawls’s answer is to appeal to a contract process constrained by 
certain assumptions. Several of the more important include the follow- 
ing: (1) that human cooperation is both possible and necessary; (2) 
that the contractees adhere to the principles of rational choice; (3) 
that all contractees desire certain primary goods that can be broadly 
characterized as rights and liberties, opportunities and powers, income 
and wealth— in other words, general goods that arc necessary to the 
attainment of any other individual goods persons may desire; (4) that 
the contract process be constrained by a minimal moralittj which 
stipulates that principles adopted by the contractees be general, uni- 
versal in application, public, and the final court of appeal for ordering 
the conflicting claims of moral persons; (5) that the parties to the 
contract are capable of a sense of justice and will adhere to the prin- 
ciples adopted. 17 


1 , T k e * orce ^ ese five conditions is to put moral limits on the 

kind ot contract that can be produced. With these five conditions acting 
as constraints Rawls’s procedure is to ask us to conduct a thought 
expertment \Vhat principles of justice would we come up with if we 
and in.tX a - VeU ° f ‘Stance with aU other rational agents 

that imt! ° ^ ° L ‘^ tsc a set of principles for organizing society so 

how the S °f Bty W °" ld be achieved? The key to understanding 

or ianor-ince n? **• are t0 be se!ecte d is the veil-of-ignorance, 

makers are ignorance Principle states that the contract 

SnorLTiam ^ did n0t kn ° W ,beir P la "= in Such 

SMrr rmparfiaiitp and prevents us from arguing on 
elude knowledne P" et , a ' £ rQun ds. This veil of ignorance would ex- 
rn the isS T S f P ° silion ° r social status, one’s fortune 
ones phy^caf sh-enetl! and abili ««. 3. intelligence, 

conception of the 8 'j a nature of ones society, and one’s individual 
mXs wouUhave 80 ° P f r f“ ng in ™y, none of the contract 
any reasons to format!- !peaa ' intar csts to defend nor would they have 
advantage of a min ..' anc . es l ° ado P l Principles that work to the dis- 
apphes ft the iX 7 ° f °' h f c ™ tra « "takers. In effect, as Bawls 
to assign our place uTsodetT Fo^ ^ “t ‘° “ Ct “ U our enemy "T 
distribution of income. Sinc^' the veU T > SUPP ° Se ,he iSSUC Were f 
knowing how wealthy you'^or'tilf S" pXms £u“ mm 
knowtng your occupation and talents, what strategy would” t be rational 
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to adopt? Surely you would want to protect the position of the least 
well-off. Similar thought experiments would assure that there would 
be no racist principles for the organization of social institutions. After 
all, you cannot be sure that you would not be a member of the race 
that would be discriminated against. Since the contract mak “ s 
rational egoists operating from behind a veil o ignorance, y 
adopt the general principle of seeking to i nimmize their losses. W< B can 
now see how unanimous agreement on the princip es o j . 

sible. Since everyone agrees that it is rational to reduce °nes losses 
and since no one knows what position they hold in society, die fo 
ing two principles would be adopted unanimous y: (1) Eack 
to have an equal right to the most extensive total system o equal basic 

liberties compatible with a they a’re both (a) 

offices and positions open to aU under conditions of fair equably 

opportunity. 18 interested persons would choose 

These are the principles that sel d(| not y now 

when constrained by the ignorance con • interests to pro- 

particular facts about themselves they have 1|s prira ary goods- 

tect. Bather, the concern is with those goods Bawls cam prun jy g 
general goods that are necessary to the attainment of any other 

vidual goods persons may desire goods is liberty. Since 

One of the most important of th P ^, st , 0 adopt principle 

no one will know his or her place, it is m ij 

one, which provides an equal system o ■ erty ^ ]iberties that comprise 
To the question “What are the liberties. This list 

the system of liberty?”. Bawls provides a fist ot oas 

includes: 

political liberty (the right tovote 00^10 liberty 

office) together with freedom ' thought; freedom of the per- 
of conscience and freedom ot P sona n property; and 
son along with the right to h flS defined by the 

freedom from arbitrary arrest . 
concept of the rule of law. 

with the primary goods of 
The second principle is conce ^ ^r} iat Rawls docs is to 

opportunities and power, income an < competing ones and then 
consider his principle in contrast self-interested persons con- 

a *k which principles would be chosen considers a system of 

strained by the ignorance principle. 
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natural liberty. In such a system, positions are open to those able and 
willing to strive for them. The principle governing the distribution of 
wealth in such a system is called the principle of efficiency. In terms of 
his theory Rawls defines the position as follows: t 

Thus we can say that an arrangement of rights and duties in 
the basic structure is efficient if and only if it is impossible to 
change the rules, to redefine the scheme of rights and duties so 
as to raise the expectations of any representative man ( at least 
one) without at the same time lowering the expectations of 
some (at least one) other representative man . 20 


Rawls argues that this principle of efficiency within a system of natural 
liberty would be refected, however. If, after the initial distribution, 
someone has vastly more wealth than others, nothing could be done 
to correct the situation that would not run afoul of the efficiency prin- 
ciple. Moreover, the distribution of wealth at any given time has been 
strongly influenced by the cumulative effect of the natural and social 
contingencies of past distributions. Accident and good fortune play an 
important role as to who is wealthy at any given time. Since the veil 
o ignorance prevents us from knowing our own fortune and since, 
according to Rawls, it is rational to seek to minimize our losses, the 
prmciple of efficiency would not be accepted in the contract. Rational 

bottom in^be^efficieiri'socie^’?^ 1116 ** ° f 1111111115 001 * be ^ ^ 
raore posWve ‘o the principle of equal op- 

STL P ^“ P that ™th the same ability, 

nec* of m eXpendltures ° £ ,f 0rt *h°uld have roughly the same pros- 
raotreliZ “ ffV “ .® e [ ds ° £ Ones family background, 

ZZesf T„ 07 socia£ background should not act as impediments 

inheritance TL? u ° f °PP ortu nity, society imposes heavy 

dtCriZarion W- w erS l n ad pubUc education, and passes anti- 
successful the dfctriw" °** e ® xtent * at such societal measures are 
tZnt, aCdX* t,0n ° f g0 ° ds and ""*« depends upon ability, 

sufBdent, E BTOU™Zf IhCrChf d t-r^ 31 °PP ortunit y is stiU n0 ! 

capacity for effort ,? , lI c d “tnbution of talent, ability, and 

S ate distnbuhoCol ' c* f bilrar r £rom moral point of view 
more of a STtn famJ >’ ' Vea,th - and «**>! class Jones has no 

he has a riChC to m T re he is smarter than Smith than 

zt* r;: zZvZizz a r ain reBg r Di r 

lective social goods. The distrihuTou^^^^t^ t 
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operative effort on the part of all. Given the cooperative effort, the only 
fair principle is the one that accepts inequalities only rf the inequalities 
work to the advantage of the least well-off: 

It seems to be one of the fixed points of our considered 
judgments that no one deserves his place m the distribution 

of native endowments, any more thanonedeservesonesnUia 

starting place in society. The assertion that a man deserves 
the superior character that enables him to * 

cultivate his abilities is equally problematic; for hu ^cter 
depends in large part upon fortunate ami y not j on 0 f 
distances for which he can claim no ere . more ad- 
desert seems not to apply to these cases. ,i eserv es and 

5K£2 HTSffS a'schem'e' of cooperation in which he 
tneretore Has a ngnt ■ a t } iat do not contribute 

is permitted to acquire benefits m \ y , - ,i.v 

to the welfare of others. There is no basis for h.smalong this 

claim. From the ^^be^cTptable both to the more 
siricay -d. 

«>*■■•“« “""1 iTLtta. ™ rn Iran, of ll. 

would be involved if, on one hand, ) o(her hand; parties to the 

outcome of such deliberations and (m justice . Rat her, the 

deliberations voted on the basis of ^ ydl would re j ec t liberal 
people in the original ^^“‘“^ ^^/ethemselves against the pos- 
equahty of opportunity in order t linla l e nted person in a liberal 

sibihty of turning out to be a relatively untalentea p 

society. j> aw ]s would maintain, is 

What the quoted passage does ^ QWn ronsi dered judgments 
that his principles of justice confo , ^ nl0st confidence, 

about justice, those judgments u> ' „ contract procedure is its 

Perhaps what ultimately justifies the provide grounds for re- 

ahility to explain, support, ^“^ptSiuSce. 
consideration of our intuitive sentim ]sian argument is that the 

When fully spelled out, then ^ , hcy an d they alone would 

two principles of justice are justified j, oice . The procedure itself 

emerge from a fair procedure of ra Qur most firmly held con- 

^ warranted because of its coheren f ■ ess Finally, Rawls would 
ndered judgments about justice an anp lied, then, because of their 
Kiamtain that were his principles acta y PP stab j c well-ordered 

emphasis on wealth as a product of cooperano , 
society would result. 
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Having justified his two principles of justice, Rawls then considers 
the order in which the principles should be applied when just institutions 
are to be constructed. After a society has attained a certain level of 
wealth, the principles should be ranked in lexical order. By a lexical 
ordering, Rawls means an ordering where the first principle must be 
completely satisfied before we can move on to the second. In other 
words, in a lexical ordering, one principle does not come into play until 
those previous to it are either fully met or do not apply. 22 Hence for 
Rawls the principle of liberty takes lexical priority over the second prin- 
ciple, the difference principle. 


For much of the remainder of the book, Rawls then applies his 
theory to the task of creating social institutions in accordance with the 
two principles of justice. The details of Rawls’s analysis takes us beyond 
the scope of this study, but we should point out that liberty is secured 
in t e writing of a constitution and the implementation of the difference 
principle is accomplished through the legislature. 

Hence Rawls’s theory can be viewed as a three-tiered one. At the 
o om o the tier we have the actual practices or institutions that are to 
be designed or evaluated. At the nest level we have the two principles 
““ 01 f^ng or evaluating the practices and institutions, 
mm ’r^ifT °,F ° f ^ r er We have * e hypothetical contract procedure 
of justice d - C 'll' 1 1 ,° c i S norance from which the accepted principles 
justice are derived. Before evaluating the theory it is important to re- 

ttSST ™ the0ry dUFere from ‘ho utilitarian theory of justice, 
the P ™ d P te i-Uoe themselves are grounded on 

grounds if a nrin - T F reatest num her. Even on rule - utilitarian 
greatestnumher inTl/' r 1 m l u5 ‘ !ce produced the greatest good for the 
to be adopted Whar ai* cases ’ *hat is the principle that ought 

the greatest hanoines f ' f Sltl0n en tails is that should slavery provide 
adopted T bSET, n ™her, then slavery ought to be 

thX ju^ sWe" T " d “S' ethical P° sih '“ n thatoould even in 
f T the Point of view of justice 
in Chapter 2 The util it •> • J e ction of such a position were provided 

d.e " f ‘'>v n “ fo ; 

Most importantly rather than all ■ flirty of society is undermined. 

off ,0 IxTcanceWouttyfe 2^1 L“" ° f ** W f 

insists that the position of the f f j^PP-ness of the better off, Rawls 
the slaves can never be cancclcd ontT il? fF l!'° maximi2 od. The misery of 
Indeed the desires of die slave owne Y t he happmess of ,h o slave owners, 
all. Rawls’s refusal ^ "° l 

utilitarian viewpoint, which counts -ill rW; m s ^ arp contrast w,tl1 j] lC 
. vn.cn counts all desires, even unjust ones, equally. 
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Evaluation of Rawls's Theory 

Since its publication, Rawls’s book has been subject to intensive 
analysis by philosophers, political scientists, and economists. Indeed, 
graduate seminars on Rawls can be as technical and detailed as seminars 
on topics that have been with us for some time. All the arguments that 
have been advanced against Rawls s theory cannot e . c ? n f erC ' 
Moreover, his three-tiered relationship makes Rawls s theo^avery 
complex one. One might accept his two principles without accepting the 
notion of the hypothetical contract from which t were e position 
natively one might approve of the conception o e on S 
with its hypothetical contract and veil of ignorance but degree with 
Rawls as to what principles of justice would ultimately b ’adopted ““ 
also possible to agree with much of what Rawls says about particukr 
institutions without accepting his more general theory, and converse y. 
Our criticisms of Rawls focus on three mam areas: 

1. Rawls’s statement of the contract conditions either begs or leaves open 

important moral questions. . , 

2. In his analysis of the contract conditions, Rawls fails to provide an 

adequate account of individual rig ts. . . , . f 

3. Rawls’s statement of the two P n “‘Pj“ : ‘ n ■” j to eva I ua te his 

them is incomplete and unclear and hence it 

theory in practical situations. 

With respect to the first type of ‘’^^^“““of^awls is “stacking 
that in specifying what facts we arc ' m J" . the’ contract conditions 
the d eck ... That is> his only reason for only ones that could 

as he does is that his principles of jush ^ ^ discussion 0 f the adoption 

be chosen. This can be most clearly se see why rational egotists would 

of the second principle. It » *ffi cul wiffin g to take risks on getting 

unanimously adopt it. Wouldnt some difference principle? Surely 

the larger shares as an alternative ^ ^ G f the people lived in 

some would gamble on a society wh minimum over a society 

affluence and the other 10 percent althoug h above the bare 

where 100 percent of the people live P ^ ulates , hat in the original 

nunimum. To avoid this contingency, . t 0 f j s D ur propensity to 

condition one of the facts we must e ign stipulation designed to 
take risks. 23 But surely this looks like an ad hoc stipu. 
nde out a competing alternative.'* _ is ff; a5 cd in favor of indi- 

Other critics argue that Rawls s Rawls’s account of the 

wdualistic theories. 25 This contention is base 
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nature of the good. In the original condition, Rawls rules out any knowl- 
edge of what each of us considers to be the good life. Rather, our 
knowledge of our desires is limited to what Rawls calls the primary 
goods. Primary goods are goods like rights and liberties, powers and 
opportunities, income and wealth, which every rational person should 
want since these goods are necessary for achieving any other goods. By 
limiting our knowledge of the good in this way, Rawls can argue that 
no one would choose a society where the pursuit of one good at the 
expense of all others prevailed. For example, no one would choose a 
society where religious persecution was practiced, since behind the veil 
one does not know if one would be in the majority religion or not. But 
again, isn’t this stipulation biased against individuals who hold alternative 
theories of justice in which one value, such as predominance of a re- 
ligion, or a limited set of values are given preeminence. As several critics 
have indicated, Rawls’s refusal to rank particular conceptions of the 
good implies a very marked tolerance for individual inclination. 

In other words being neutral with respect to various theories of the 
good is not a neutral decision. It reflects a built-in liberal, individualistic 
assumption that is undefended within the theory. However, to assess the 
merits of this criticism fully would take us too far afield. Our remaining 
two criticisms of Rawls focus on issues central to the concerns discussed 
in this book. 


One such criticism contends that the contract procedure provides 
an inadequate justification for individual rights. We think that Rawls’s 
account of the original position is incomplete. It needs an additional tier. 
In addition to a procedure for formulating adequate principles, he must 
provide an analysis of who should be entitled to participate in this pro- 
cedure. In other words, Rawls must say something about who is to be a 
contract maker. However, Rawls’s comments on this problem are vague 
and indecisive. As you recall one of Rawls’s principles for evaluating in- 
stitutions is that everyone participating in a practice or affected by it, 
has an equal right to the most extensive liberty compatible with a like 
liberty tor all. Sometimes it seems as if Rawls is using this principle to 
determine who shall be a contract maker . 28 If Rawls is indeed making 
this move he is guilty of a logical error. Since the contract procedure is 
designed to produce principles-indeed, the contract procedure defines 
what arc to count as acceptable procedures, one cannot use one of the 
principles so derived to determine who shall participate in the procedure. 
If Rawls is to speak of an equal right to participation, this is not to be 
equated w^th the principle of equal liberty, against which we measure 
the social institutions and practices. 

At other times Rawls argues that one is to be a participant if and 
only if one has the capacity for a sense of justice: 
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The capacity for a sense of justice is then necessary and su£B- 
cient for the duty of justice to be owed to a person that is, 
for a person to be regarded as holding an initial position of 
equal liberty. 27 

In A Theory of Justice Rawls elaborates this position more fully. 
He argues that the required capacity for a sense o justice e minima 
and that it is incorrect to conclude that the greater ones capacity 
sense of justice, the greater weight one’s opinions shou d have m die 
contract process. He also assumes that for all practical pmpos * this 
minimal capacity for a sense of justice is possesse y e ove 
majority of humanity. He believes this assumption insures that everyone 

haS Tu! own^view is that moral psychology provides insecureftiun- 
dation for one’s equal right to be a contract rna er. a soecifically 

sense of justice evolves according to psychologies! a 'v->- association. 

it develops from the morality of authority an e 1710 background 

these moralities themselves require certain ?V***g*™*^ 
conditions for development, namely, that one is rai characterized by 
and that one matures in a socially cooperative soci However 

just institutions and bonds of friendship and mutual .**. Howeveri 

these conditions obviously do not hold in a grea y ey eryone has 

RawVs psychology is correct, a ^ ptl ™ w ell be incorrect, 
the minimal capacity for a sense of jush ^ for Rawls’s view 
Once this question is raised, "j e s jo where ® tlle rig hts theory 
over our normative theory of equal ng • tQ bridge th e gap 

begins with a normative claim, Rawls m J psychological 

between the factual assertion that a P ers ?"a nerson has a right to be a 
capacity and the normative daim tat s h P^ ^ depend upon the 
contract maker. Moreover, our rights the ry anoropriate psycho- 

access of one’s family and society in providing the app rop 
'ogical background so that one might e a ^ in Rawls’s statement 
The final objection concerns the la ordering of them. With 

of the two principles of justice and a j liberty, Rawls’s dis- 

respect to the first principle, the P^-'fptst. objcctioos can be made 
cussion is inadequate on several grou “nnlitical liberty (the right 

‘0 his list of basic liberties. That list mcludes pohto 
‘o vote and to be eligible for public thought, free- 

ycech and assembly; liberty of consc '™ _ , , j 1 Personal) property; and 
dom of the person along with the ng ^ defined by the concept of 

reedorn from arbitrary arrest and se ‘ ‘ that indicates which liberties 
me rule of law.” 31 Rawls provides no V . For example, 

should be on the list and which liberties should not be 
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Rawls does not include the freedom to choose what Rawls refers to as 
one’s own life plan. Also, he has not included die freedom to select one s 
own life style among the basic liberties. There is no reference to freedom 
to use drugs or to select one’s own sexual partner . 82 Yet no grounds are 
provided for such exclusion. 

Secondly Rawls’s account of how liberty is constrained is too narrow. 
Rawls argues that liberties can only be constrained by allowing for the 
exercise of other liberties. Consider the damages done by libel or slander. 
Consider the harms of pollution. What basic liberty can be involved to 
curtail these types of harms ? 83 

Finally, Rawls has no effective mechanism for balancing off the 
competing liberty claims so that the most extensive total system of equal 
basic liberties is achieved. Note that Rawls believes that the liberty prin- 
ciple would be unanimously adopted in the original condition and can 
be used as a measure for determining the justice of a society’s institutions. 
However, we contend that it would only be selected if we know in ad- 
vance how conflicts of liberty are to be resolved. 

Rawls admits that the assignment of priorities to the various basic 
liberties is a difficult undertaking: 


Different opinions about the value of the liberties will, of 
course, affect how different persons think the full scheme of 
freedom should be arranged. Those who place a higher worth 
on the principle of participation will be prepared to take 
greater risks with the freedoms of the person, say, in order to 
give political liberty a large place 84 


So long as people know that their value rankings of the various 
iberties are likely to differ, it seems rational to believe that they would 
insist on determining a procedure for bringing about compatibility of all 
individuals liberty packages. Only in this way could an individual lessen 
l < T nCe ,° f hk or her havin S a total system of freedom inconsistent 
with the value ordering of freedom that he or she turns out to have. 

the likelihood of obtaining a unanimous vote on such a procedure 
seems remote. Rawls’s liberty principle would be accepted unanimously 
only it its iull meaning is not carefully spelled out. Attempts to provide 
the principle with some content greatly reduce the chances of the prin- 
ciple being accepted unanimously. 

t, Question the plausibility of the second principle and 

S J ®”? 1 ™* erin g of the two principles. As you recall Rawls’s justi- 
fi cation for the difference pnnciple was that it treated talents and abilities 
as collective assets. Given this perspective, Rawls argued that the dif- 
ference pnnciple is the principle which would be adopted by those be- 
hind the veil of ignorance. Rawls's analysis has been seriously challenged 
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by Robert Nozick and David Gauthier.^ Nozick’s point is that the most 
able and talented would not agree to the difference principle since they 
made all the sacrifices and have little to gain. Alter all, who has the : most 
to gain from social cooperation? Surely it is the least able and talented. 
Hence the less able should be willing to agree not only to an e qual d s. 
tribution of the fruits of social cooperation but to something conMdemb y 
less than equality. For example, why wouldn’t it be rabomd ^for those 

behind the veil of ignorance to argue that everyone shmffd ^0^^^ 

fare floor, which in affluent societies would be qui g , 

floor has been reached everyone should receive m p P , 

contribution. If such a proposal is irrational, we have not been shown 

Wh> ’' Another serious objection arises when we < thTt 
tween the two principles. By ordering the® ' satis fi e d before 

the conditions of the first principle mus P principles 

one tries to satisfy the second condition. Rawls s ordenng of AjonciP^s 
in this way has received universal criticism, ure y _ su makers and 

would not be accepted by a v ° j n ° underdeve l ope d countries, 

surely such a prionty rule would be unj ^ basie liberties for im- 
■t may be rational, 'east somebmev 1 ^ such an argu ment 

proved economic well bemg. Although ^ need not a l wa ys 

is used by a powerful elite to deny otfi ^ justifiab]e to rest rict 

be without force. For example, ^ * w0 J rkers cruci al po- 

free choice of occupation m order t jd ^ nfcd by such a policy . 
sihons, if severe economic deprivation P, point s i nC e he is care- 

Rawls himself seems to recognize the . .. c ]p er [ v 

ful to limit the range of applicability of the priority of liberty. 

„ ... ., ners ons in the original position 

The supposition is that if p be effective iy exercised, 
assume that their basic libertie , improvement m 

they will not exchange a lesser liberty tor a P ^ 
their economic well-being, at least not once a 
wealth has been maintained. allow the effective 

It is only when social conditions don^ ^ 

establishment of these nghts di . ^ be accepted only if 
restriction. The denial of equal rty j p^yon so that in 
it is necessary to enhance the quality ot cm ^ ^ Iad _ 
due course the equal freedoms ca the long-run tendency of 
cal ordering of the two patently pursued under 

the general conception ot justic ^ 
reasonably favorable circumstanc 

i • ^mnromised, however, Rawls must 
, Once the lexical ordering rule u> , P for determining the guidelines 

l provide some indication of the pnne p 
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of compromise. Under what conditions should the lexical ordering be 
given up? The necessity for some guidelines will become more evident 
if we can show that exceptions to the priority rule arc not isolated and 
unusual but rather they are pervasive and quite normal. To what extent 
would rational egoists in the original condition compromise liberty for 
economic betterment? Speculations here would surely be highly abstract, 
but evidence abounds that currently economic betterment is valued more 
highly than Rawls thinks. Indeed, tradeoffs arc not limited to so-called 
underdeveloped countries but exist in even the most affluent societies. 
Even the most casual observer of the United States cannot help but be 
impressed by the apparent dominance of pocketbook issues over issues 
of liberty. When such attitudes prevail in the most affluent society, the 
long-run tendency of society to develop to the point where the lexical 
ordering will prevail is very long indeed. If we look toward actual so- 
cieties, the compromise of the liberty principle is very extensive indeed. 

Of course Rawls might well argue that current societal practices do 
not mirror what reflections would be made by persons operating in the 
original condition operating under a veil of ignorance. This point would 
be well taken but then it is incumbent upon Rawls to indicate the point 
where the lexical ordering of the two principles is in fact legitimate. 
Vague comments about “due course” and “a certain level of wealth” are 
not adequate. 

Our own suggestion for a way out of this impasse is to consider a 
suggestion made by Rawls that he himself abandons. Perhaps a solution 
may be found if we take the perspective of procedural justice but extend 
it from application to hypothetical deliberations behind a veil of igno- 
rance to actual democratic procedures in the real world. If Rawls’s critics 
are nght his version of hypothetical or ideal contractualism does not 
adequately resolve many significant moral and political issues. Perhaps 
democracy suitably constrained, is a procedure which can resolve such 

ronrrovprcipe 


.... ™' v “' s achiev <™ent surely is such that subsequent normative po- 

eonzmg must at least wrestle with his views. His theory of justice, 
as we hope we have shown, is a thoughtful, penetrating and sophisticated 
1 5 1,tl ? 1 theory ’ one which succeeds in systematizing many 
?. , P . " Sld ered judgments about justice. We suggest, however, that 

* 7 °* ° S & c ° m P^ ete< l edifice but rather as a foundation upon 

which more adequate theories of justice can be constructed, 
r -i * f ’ , ree areas °f Rawlsian theory seem especially de- 

T Vl V eemS c0rrect is ar S uin S tha t political institutions 
HI nrimfsm SfV™ dcS,r ° y Self res P a « Secund, his criticisms of 
d' sn^iaI Ve ., f0r “' We •' lgree that the PUght of the least well off 

deserves special attention. Finally, Itavvls's emphasis on procedural jus- 
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tice is well taken. It is upon this Rawlsian foundation that an alternative 
view can be grounded. 


JUSTICE AND DEMOCRACY 

We can best illustrate our own thcory by companng and contrasting 

it with some of the positions dissected m 

Kaufmann that it is very difficult if not l ° 

cally what is just for each and every sUuati^ ^ ^ nQt follow K auf- 

are simply too complicated for that to b ^ Rather, we think 

mann, however, in abandoning the con p ) 

Bawls is right in emphasizing procedural justice for, only m this way, 

Kaufmann’s argument be met. . kind of pro- 

We are careful, however, to P u ‘. “"^"e^e rights clatas 
cedures will qualify. Questions of jus ®e ^ frequent ] y dashes 

of individuals come into conflict. The g d en t standard of Uving. 
J* other rights, such as that to » Robert Nozic k, 

However, our view of rights is much b . ]ji. crt „ 

since he limits rights claims to the rig t o un ntly con fli c t, we have 
Given that legitimate rights clai q rovidc y morally acceptable 

argued that it is the function of the sta adjudicat ing of 

procedures for adjudicating th « R C ^ ^dude that a function 

nghts claims is what justice is all about, 

of the state is to provide justice. h t0 the problem of justice, 

Since we will take a procedure pp ^ HoW ever, we reject the 
've share a fundamental assumption \ roac h As the previous dis- 

hypothetical contract/veil-of-ignorance *PP a dete rminate outcome. 

oussion indicates, that approach does n > democrat i c voting as 

In the next chapter, we will argue tha . K s provide the best means 

well as other traditional democratic in ^ approx i m ating justice. For 

for settling conflicts of rights and, h > of dernocr atic govem- 

Bawls’s hypothetical contract, we su s 

ment . „ the framework of individual 

We wish to emphasize, however, of issues that can be 

rights puts considerable constraint on ^ 0 £ sta t e action are the 

subject to democratic vote. The proper reso j u tion of rights conflicts, 
uuplementation of individual rights an denied on tiie basis of pro- 
Moreover, an individual’s right can on > ^ ^ suc i, a hstractions as the 

riding for another individual right, PPC‘ ^ ^ nation are out of place, 
■naximization of utility or the greater 8 °u n rigbt to f orm associations. 
Hence, we agree until Nozick that peoP 1 ® • . Howc vcr, since we 

acquire possessions, and develop individual life sty. 
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have a broader concept of individual rights, we will allow more con- 
straints on our individual right to liberty. 

Finally, although we agree with Rawls that individual liberty is 
important and that the plight of the least well-off deserves special atten- 
tion, we reject the specific wording of Rawls’s two principles and their 
lexical ordering. We suggest that the historical circumstances of a people 
are relevant in determining appropriate principles of justice. The exis- 
tence of goods and resources and the state of technological advance are 
important determinants of the principles that should be adopted for 
implementing our right to well being and for protecting our rights to 
liberty and privacy. 

In summary our theory of justice is the following: 

1. Problems of justice arise as individuals attempt to implement their 
rights. 

2. The function of the state is to provide a mechanism for adjudicating 
the conflicts of individual rights claims and for implementing them. 

3. Suitably constrained, a form of democracy is the appropriate pro- 
cedure for providing justice. 

4. Our individual rights framework provides some limitations on the 
kinds of questions that can be submitted to the democratic mechanism. 

5. Other moral principles place constraints on the democratic mechanism 
but these principles can only be discovered by analyzing particular 
problems in particular historical circumstances. We do not believe a 
set of principles lexically ordered can be derived independent of such 
particular historical circumstance. 

Our "ext chapter provides the required arguments for points 3 and 

e remaining chapters of the book give some examples of how our 
analysis is to be extended to particular problems in differing historical 

circnmstanpfxc ° 
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Social Justice, (Englewood Cliffs, N.J.: Prentice-Hall, 1962) pp. 1-9 

Equalitj^to Rfchard B. M*. *S cliffs, N.J.: Prentice- 
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11 John Rawls, A Theory of jast.ee 
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« Ibid., p. 302. Rawls provides more compbcated tormma 

book. 

19 Ibid., p. 61. 
z » Ibid., p. 70. 

91 Ibid., p. 104. 

22 Ibid., p. 43. 
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“I Review 84 (1975): 536-54. , . .. rt 0 nd the Concept of 
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^ 27 John Rawls, “The Sense of Justice, 

23 John Rawls, A Theory of Justice, pp- 505-07, 5 
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“Democracy” is an honorific ‘° 

ura firXisU iflsftjrjrtts 

the honorific connotations of democ: y „ people’s'’ democracies, 

states have taken to calling themselve str( . l( j 1( ./ s o wide that vir- 

But if the meaning of democra y fe tTivialize d. In calling 

tually any government counts as one, particular way it 

a state democratic, we would not be g purported justifica- 

deals with its citizens. So if any — rjpo^be dear about 
bons of democracy is to prove fruitful, 

what is and what is not to count as a emocr y. prom j nen t place 
. Such clarity is especially W***££* as Locke, Madison, 
given democracy in the writings of , that states or govem- 

Rousseau, and Rawls. Moreover we which they satisfy 

ments are to be evaluated according o . t an d where appro- 

two fundamental criteria. First, they s 01 * r citizens. Second, 

pnate, implement the natural or human ri adjudication 0 f conflicting 
‘hey must institute just procedures o countrie s whose population 
claims of right. We maintain that, at le democrac y is the principal 

oasts significantly above the subsisten ’ _ s need (o ascertain how 

procedure for such adjudication. Hence, f orms of governments, 

democracies are to be distinguished from necessary and sufficient con- 
Any account that purports to P r0 ' ' ® . . j 0 av oid such lengthy 

ditions of democracy is likely to be con exhaustive list of defining 

controversy, it seems useful to provide, no ]i st pamdigm features 

conditions, but rather an admittedly mco | emocracy is me ant a feature 
of democracy. By a paradigm f < :aturc ° wou ]d point to it in teaching 
So characteristic of democracy that i ' « an d (2) to the extent 

a child the meaning of the word e . ^ic feature, then to that 
fbat any government fails fully to exc : crnmcn t in question is a 

«ent does it become less clear baseball is that it is played by 

democracy. Thus, a paradigm feature o « we wcrc to witness a 
two teams of «l*vrrs each. How esc , 
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sandlot game in which each team had eight players, we would still call 
it baseball. Presumably, if there were only two on a side, we would be 
quite reluctant to call what was going on a game of baseball. Perhaps 
we would say the players were only practicing. Similarly, a government 
may still be a democracy even if it does not fully exemplify a paradigm 
feature of democracy. However, any government that fails to exemplify 
one or more features to a significant extent is no democracy at all. As 
with the baseball example, borderline cases are also possible. 

Three characteristics that seem to be paradigm features of democ- 
racy are (a) the holding of regular elections, the results of which can 
genuinely alter policy and the people who make it; (b) the existence of 
universal suffrage; and (c) the provision of civil liberties essential to 
the election process itself. Let us consider each of these characteristics 
in turn. 


The first, a, excludes from the category of democracy those states 
whose rulers claim to follow the will of the people but never allow that 
will to be expressed in genuine, periodic elections. In particular, genuine 
elections must be a contest between different points of view, such that 
the election results can alter policy and the people who make it. One- 
party elections” are not genuine ones in this sense. 

The second condition, b, rules out a state where a significant num- 
ber ot persons are denied the franchise for morally unacceptable reasons, 
thus, a state in which women are denied the vote is an elitist state, not 
a democracy. Paradigm cases of justified exclusion include disenfran- 
F ~ °s y° un S children, the psychotic and the severely retarded. 

xchision of cnminals might well constitute an arguable borderline case, 
or ethn?^ 6 ^ r ^ m6 i ntS ^apter 3, factors such as race, religion, sex, 

°r ethnic °r soda! haok^ound cannot justify exdusio^ 

:. re, w remenl ’ c - distil >guisbes the democratic from the 
oucht to he .., a Lv. a,0ntarianiSIn is ,he view all political issues 
have reeled l “ t "* a ^ v0,e ’ « ‘hose elected officials who 
been thniipht ^ a ^ ont ^ support. 2 Historically, however, democracy has 
The United Stit** ^° nlai , ning built-in safeguards for individual rights. 
checksaretstifiM C " ion>s ™ of Rights is an example. Such 
a group that can h S eguards a S amst die dictatorship of the majority, 
very least a demn C ™ tyrannical as any individual despot. 3 At the 
the richt to vnt#» must P rotec t those procedural rights, such as 

We a Iccwf right 10 ^out which’ 'elections 

demoawcv > as' V I^tf ltB SUCh unfortura ‘e features of recent American 
by intelligence agenda govenun ® nt secrecy and illegal domestic spying 

B >” ^ving the citizenry of 

lligent voting or by intimidating or harassing 
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*» ^ *-* {«■ tf jtsvs 

ed. whether there is any oh 1£ n - 

abide by the dictates of 'democratic dec.s.ons bceomes questtonaWe. 

Exactly where the point of vanishing obligation “ f ‘ h of!icia ) s 

S»rfy, ,l,cm '> • rrii «Z W - 5 “ . 

of a reasonably democratic government to keep n r 
undermine the very process they have 5V,on10 universal suf- 

Eacl, of these features, regular S cnu,, ' C r "^' a ""‘ oE dcm0 c- 
frage, and protection of individual rights is apa whet her or not 

racy in the sense already explicate . argued later, 

a given state is democratic is not 'Stines the ex.enfto which 

the extent to which a state is democratic determines tne : my 

we ought to support it and perhaps even I w r us now consider 

special political obligation to respect its “ u ho " 
what, if anything, might justify allegiance o 


THE JUSTIFICATION OF DEMOCRACY 

Utilitarian Arguments (Individualistic) 

Utilitarian arguments for ^T^Xlcm^trthtlsTmbdityTf 
the good consequences promoted y t ^ at j n ^£5 context, the 

democracy as a form of govemmen . » or0 moted by the workings 

utilitarian is concerned with the consequen ac y on . He is evaluating 
of an institution and not with those ot any , ndividual act performed 
the system of democracy rather an ‘ considered below are 

within the system. The utilitarian ar 6^ ‘ g en tham and Mill, the good 
termed individualistic, because, like ose . , {yjdual goods for individual 
consequences to which they appea are 1 arguments of collectivist 

Persons. In the next section, we will confer the ^ 

or holist utilitarians who appeal to a ^ nderst0 od that the utilitarian 
Here, as elsewhere in this boo 1 1 na tural right as last resorts 
cannot appeal to considerations of i u ^ c ® must ground natural rights 
- Political argument. Rather the utility. 

an d justice— if they are appealed to 0 £ democracy appeals to 

The weakest of the utilitarian deien Western democracies. 

l he material benefits enjoyed by clt J z ® t man y citizens of such 

ft is true that at present most or a e \ that of most citizens o 
states enjoy a higher standard of living e nt, the democratic form 
*ost other countries. So, in P°h 
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of government is sometimes defended by appeal to the material benefits 
that accrue to those who live under it. 

That argument is quite weak, however. It is unclear, for one thing, 
whether the standard of living in a democracy is a result of its being 
a democracy, of its economic system, of its exploitation of other countries, 
of its plentiful natural resources, or of a host of other possible explana- 
tory factors. Thus, in the absence of detailed support, the inference 
that a country’s wealth is due, or even largely due, to its political system 
is extraordinarily weak. 

Moreover, proponents of such an argument, by their own logic, 
would be forced to admit that if a totalitarian country did come to 
enjoy a higher standard of living than a democracy, there is a stronger 
reason for preferring the former to the latter. This is unacceptable, 
however, because no moral basis for democracy is provided. As sub- 
sequent arguments will show, there are good moral reasons for pre- 
ferring democracy to other forms of government, even at a significant 
cost in material wealth. This is not to deny the importance of relative 
a uence, since severe deprivation may cause democratic values to be 
lost in the struggle for mere survival. It is to distinguish relative affluence 
as a . causal prerequisite of democracy from relative affluence as a fusti- 
£cat«cm of democracy Affluence may well be the former but it is doubt- 
ful if it counts as the latter. 


,- eC ° nd utililarian ar Sum=nt maintains that a democracy, by 
OF Z, fw Wer T? ng llle peop!e ' is most Jikely to avoid the abuses 
lun nfW 1 n Ult fr ° m ^ COTCe "<ration in too few hands. If any 
procedures Hun thZ m ' S , USe ‘ tS power ' in “ democracy there are regular 
p 0wer< people may use to separate such leaders from their 

contexts' thl Z'” a strong argument for democracy. In a great many 
p“p, c ' P °T may be aV0ided b >- distributing it to the 
States an" .t S < T* ° f P™" of the President in the United 
may lead one in ° S ^ power m Vie tnam and in the Watergate affair 
utilitarian n oL " ' ,USt h ° W much ° f ■> cheek is provided, the 
tion of power mf ' SeemS S ° U " d ' 0enerall 'J. but not always, distribu- 

rme”L“ c a LdX nt ^ in ~ 

they so wished rl gbt to remove their leaders from office if 

Tlie totalitarian ,hat lhis argument is two-edged. 

HtSst n, lcast 

democracy m^nof ™ - p -er is needed, 
A t ough we agree with the utilitarian that the misuse of power 
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is generally more to be feared „ framcwwk. Both sides 

be fully resolved if we remain witln • the empirical ones of 

arc appealing to consequences-tlie is fa | urc t0 use it in various 

whether the misuse of power is ' ‘ QCCUr than t he other. In a 

contexts, or whether one is more ‘ ‘ y lhat p0W er ought to he 
later section of this chapter, wc wi g . - ze want satisfaction 
distributed among the people, not simp 1 y the people have a right 
and minimize want frustration, bu . t h a * democracy is best 

to such a distribution. Thus, we wi ma ‘ an d rights rather 

justified from the point of view of equality, just 

than that of utility and efficiency. nro vidc for some checks on 

Moreover, although democracy m. creating constitu- 

power by protecting certain rights a ” government, democracy 

tional checks and balances on the r. ^ 0 f power. Economic 

may be compatible with other kin s o ^.^^5 or groups more 
and social inequalities may g ive s0 others. Such inequalities, i 
leverage over the democratic P roc ^ _:„ n iiicance of democracy itse . 
sufficiently great, can undermine • 0 f pluralism in the sec- 

(We will return to this point in our “ ^“ 0 cracy,” (p. 135) as well as 
Son on “Nonindividualisdc Defenses j n the section on “Democ- 

in our discussion of democracy an . 

racy as a Requirement of Equa ity ■ democracy in terms of its 

Perhaps the most effective ** mse^ Mfll Jn his Considerations 
consequences was provided by ar2U ed that participation in the 

on Representative Governmen , ..,q] ec t u al and moral capacities 0 
democratic process developed t le ernmen t s, the citizens, or more 

citizens, while under other forms °t l ^ inert .s In a democracy, 
accurately, the subjects, remained P ^ understand issues, develop 

according to Mill, people are enco . ® ent desires through political 
and express points of view, never citizens are passive receptors for 
involvement. In a despotism, ho ' Mi)1 ’maintains, those who value indi- 
the will of the elite. Therefore va]uing the form 0 f government 
vidual development are commi 

that best fosters it-democracy. to Mill - S approach here, some 

While we are very S3™P a5 the i ast paragraph suggests, it is 
qualifications must be made. ’ ;ne jy utilitarian. In emphasizing the 
not clear that Mill’s P osi ? on intellectual and moral capacities, and 
development of each indivin factors as production of pleasure, 

in de-emphasizing such qu f rom classical utilitarianism. Instead, 

Mill has moved a great dis' self . rc alizationist perspective where the 
Mill seems to have shifted' dcvclopment 0 f persons. The problem 
goal is to promote the ra determining how any one ideal of human 
with such a view is *ba 
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nature or development can be shown to be better than any other. How- 
ever, in defense of Mil!, it can be argued along lines suggested earlier 
that one can never be justified in abandoning rational discourse itself. 
Since justification requires the giving of reasons, the claim that one is 
justified in abandoning reasoned discourse is incoherent. It amounts 
to the claim that one has reasons for not hasing reasons. In this inter- 
pretation, Mills self-realizadonist ethic can be grounded on the same 
foundation that supports one of our arguments for natural rights. It, 
. e P a « °f our own view, rests on the imperative to be rational, an 
rZ VC 1 lat Can rejected, but only by those who are willing to 
lead the unexamined and therefore unjustifiable life. 

Drnmniec r ‘ ir ^ uale , nt k Ur at participation in the democratic process 
have as mur.b° n f ev [: ,0 P men k However, actual democracies may not 
MOl's emmo'e-d l"- * ° n ‘ n<livi< fual development as Mill expected, 
may not hold ,1 aims “l 5 ™ 1 bmv individuals develop in a democracy 
com flalces arc' "" P ° bbcmn ; | market themselves as products (much as 

mediaand alnct) ^ PUb ' ic) ' and rational <«*«»*» “ ,hc 
this reason * ™ lab, <= ^ly for its absence. For 

on MUl's argument Penile * ^ W “ y ° f basing * 00 mucb ot ^ ““f 
process as Mill thoueht n ° { react t0 aclual democratic 

force, howtver to 1°^ 1 “ itel one ' MU1 ™ tb 

capacities for rational thmlli j° government is to develop human 
to succeed. U democr!ti * * aQ ' i ° n ’ & *e most likely 

a reason for mindlessness, that is 

f ° r democracy altogether 6 ^ ^ t0 dem0cratic ideals ’ n0t 

considerable merit. In ut dharian arguments for democracy have 

function effectively Mnr#w . D( j ° caSes * democratic checks on power 
perhaps a large one nncW * emocrac y may have some effect, and 
capacities of many cifc C ^, conditions, in developing the rational 
tarianism in promoting such anendL* democracy ^ ares better than totali- 

whole story. By th e arguments for democracy do not tell the 
were to produce the of utilitarianism, if a totalitarian state 

the utilitarian were to tbat sta * e is to be rated best. If 

contribute to the rational dev 1 ° 0Wing * j m , that dictatorships do not 
the greatest good, then it % * t X ment of dtize ns, and so cannot produce 
has been introduced intn tlT* 1 * SeCm tbat a new nonutilitarian value 
the development of the iwT argl ! rnent - "'hat counts, in this view, is 
individual can enjoy. Accord'* 1 extrinsic goods that the static 

the assumption that the IS defense of democracy rests on 

indeed is an important v? , U *1 * >erson ^ morally significant. This 
m ’ bul is nothing distinctively utilitarian 
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about it. As we shall see, the assertion of the importance of the indi- 
vidual is central to the egalitarian defense of democracy-a detense tti 
is distinctively noniitilitarian in character utilitarian, they 

In so far as utilitnnan defenses 0 ! c " r ; cy wh erc other political 
provide only a contingent defense ' * s pa ss the utilitarian test as 

systems provide good results, y tmtar f an defenses of democracy 

well. On the other hand, m so far a remain utilitarian, 

are fully successful, it is doubtful to what extent I *ey rerm 
It is evident then, that other defenses of democracy ment senous 

sideration. 


Nonindivjcfoafisffc Defenses of Democracy 

So far, democracy has been evaluated by a * ‘ ‘indMdti 

namely, according to the benefits , C ^ r “ soci£ d iz i ng and humanizing 
citizens. Even Mill, who emphasized basically part of the 

effects of democracy as a colleceyeproe^^^ ^ approach roay ign ore 
individualistic utilitarian tradition. * brine out such a role, two 
is the role of the group in human U consi dered, that of 

nonindividualist approaches to dem y een th-century French 

the plural is ts, on the one hand, and that oftheeig 
philosopher Jean Jacques Eousseau on 

, of as a descriptive account of democ- 
Pluralism can be conceived ^ a justification of 

racy advanced by analytical soda ^Vjrederalist Paper #10 of James 
democracy as well. It has its roots in , , . account of human 

dadison X ' r - J: — the basic rinminate 


aiitjcu uy Federalist rape* rv 

emocracy as well. It has its roots Hobbesian account of human 

ladison. Madison accepted the as ' c , opportunity to dominate 

lature. Persons are basically selfish an individuals or groups from 

heir fellows. In order to prevent om m „bt it necessary to distribute 
o titrolling the political order, Madison too &at best accom- 

>ower widely. Democracy was the lonn o b 

ihshed this end. . ,■ m because of his advocacy of 

Madison’s approach is called P ., ution 0 { power, rather than 
multiple centers of power. Wide dist e believed, the best protection 
constitutional checks and balances, wa > that p reV ents despotism, 

against tyranny. It is the pluralistic D bargaining between 

Democracy, by allowing for the give ^ 

eompeting centers of power, promotes P thc utilitarian argument 

So far, Madisonian pluralism res Kms ; derc c] earlier. Indeed, 

f °r the wide distribution of power ‘ argument. What is of 

Madison is perhaps the finest articulator 
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interest here is the union of this pluralistic approach with an emphasis 
of the role and value of group life in a democracy. 

What contemporary pluralists add to the Madisonian account are 
an emphasis on the importance of interaction between groups and an 
emphasis on extraconstitutional checks on the accumulation of power. 
The two additions are related in that it is the competition and compro- 
mise between groups that constitute the extraconstitutional checks on 
government. 

Individualists tend to view persons as egoistic utility maximizers. 
Recall Hobbes’s view of human nature and Bentham’s claim that pleasure 
and pain dictate what persons will do as well as what they ought to 
do. Critics of individualism, however, would question how successfully 
people can function as autonomous, isolated, atomic individuals. Indeed, 
as sociologist Emile Durkheim argued, isolation and rootlessness them- 
selves are the source of many psychological and social problems . 7 More- 
over, it is doubtful empirically if people do frequently function as 
isolated utility maximizers. Rather, it is as members of groups, coming 
out of traditions, embedded in a social structure, that we actually find 
individuals. By raising the ethnic and religious group to the center of 
attention, the pluralist theorists have provided the framework within 
which a theory of democracy based on group interaction can be con- 
structed . 8 


In the pluralist view, the democratic process is a set of ground 
rules within which different groups can each pursue their interest. 
Uround rules are necessary, for without them we would revert to a 
Hobbesian state of nature, a war of every group against every other 
group. Within the ground rules, the plurality of groups provides a check 
on the power of any one element in society. What we have is a shifting 
majority, made up of many minorities temporarily voting alike in the 
° e ' r .f^ are , P ie * “Constitutional rules are mainly signif- 
i . eCai j C e y help to determine what particular groups are to 
° r handica P s t* political struggle.” It is the 
nrntfv-tc % ^ aconsti | u honal balance of power among groups that 
. . . r °*? es P oUsrn * “Thus the making of governmental decisions 

r ) • ‘o n^ch of great majorities united upon certain matters 

V ° StCady a PP easerTj ent of relatively small groups ” 0 
the imnortnn' ,eW f V j CVera * a dvantages. In particular, it incorporates 

the importance of tradition, identification with a group, and social 
We ° f individuak A significant loyalty of many indi- 
. , ^th which they identify. Moreover, pluralism 

mcorpora es is emphasis on the value of group life, on community 
rather than possessive individualism, into a traditional defense of democ- 
racy as a check upon tyranny. However, regardless of its merits as a 
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descriptive theory about how democracy does work, P , ^^ ,las se ™” S 
weakness as a normative theory about 

In particular, critics have emphasized that 
pluralist* intended to promote such an end, pluralism has conserva 
implications. As one critic, Robert Paul o , argu 

the application of the theory of P'^^'^^esTof formation, 
groups in existence against those 1 ^ (Jie interests 

. .The theory of pluralism ^ not jpouse the > against 

of the unionized against the n011 '“ n ' ^ 0 f t he American 

small business; but by- presenting P elements d 0 not ap - 
economy in which those disadv. S ignoring rather 

pear, it tends to perpetuate the inequality by igno g 

than justifying it . 10 

As a theory, pluralism views democratic .sodetyM* ““““oc^dmal 
where groups pursue tlieir interests wi th t pluralism counts 

framework. In practice, however, cnt.cs ^ J tMty of govern- 

some groups as more equal than other . ^ t be dominated by 

ment as ‘referee’ suggests that the^ game 

the oldest and strongest players. 11 0 f this difficulty. Robert 

The pluralists themselves are no inactive, whether 

k>ahl acknowledges, for example, tha ^ normal American 

!)>’ free choice, violence, intimidation, or checkpoint anywhere in 
system does not necessarily provide it w ‘ ,, vn , n dcd to include pre- 

*e process .” 12 While the system often h ^ nee( j it prov ide 

viously unrepresented groups, it nee no ^ reco g n ized. Accordingly, 
opportunities for new groups to be ' e ^ r , 0 f democracy based on 

a major disadvantage of a normative e protections for emerging 

Pluralism is that pluralism contains no _ ncom pass more than simple 

0r less uownrfnl rrronus. Democracy s ou , individuals or 


iralism is that pluralism contains no bu * ^ ass more than simple 

less powerful groups. Democracy s 0 between individuals or 

Power relationships, whether it is relationships 

between groups that are at issue. . f_ om the competitive pic- 

A second difficulty with plura sm eacb group struggling to 

ture »■- j . r xi._ ,ahV nrocess. With eaca h r ^ ^ ,w en d 


— ~ 

and less pleasant 

America is growing uglier, mo . r< i ^ 'rhe reason is that natural 
to live in, as its citizens grow rich - ^ ^ ^ arR not the 

beauty, public order, the crib & group To dea 

special interest of any identihabi 
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with such problems, there must be some way of constituting 
society as a genuine group with a group purpose and a con- 
ception of the common good. 13 

The pluralists have certainly made a major contribution to the 
theory of democracy. As political scientists, they have presented on 
interesting hypothesis about how democracy does work, one that surely 
warrants extensive consideration. However, pluralism is at best in- 
complete as a theory of how democracy ought to work. Group life is 
too often ignored by the individualist, and yet it is of the highest value 
to many persons. But even if we accept that the group is the proper 
unit of analysis here, pluralism contains no account of the fair or j'ust 
apportionment of power among groups. Moreover, it seems to replace 
the individualist picture of society as composed of isolated, competing 
atomic individuals with the hardly more edifying picture of isolated, 
competing groups. In each case, the common values that are essential 
to all are left out of the picture. It is precisely these problems that the 
philosopher Rousseau hoped to avoid and it is to his version of the 
nonindividualistic approach that we now turn. 


Democracy and the General Will 

Perhaps the difficulties noted above arise because the assumption 
on which they are based-that democracy involves conflict between dif- 
ferent interest groups-is itself faulty. An alternative account of democ- 
racy can be based on the views of the French philosopher Jean Jacques 
ousseau (1712-1778). In his book The Social Contract, Rousseau for- 
mulates the problem of justifying the states claim to authority over the 
individual as follows. The problem is to determine if there is: 


a form of association which will defend and protect with the 
j P e force the person and property of each asso- 

_ii , a V, ky which each person, while uniting himself with 
» a obey only himself and remain as free as before. 14 

nnthnrfH/Wc retain autonomy while acknowledging political 

autnontyr (See the first section of Chapter One.) 

„i_„„ j, r sseaus solution is in the social-contract tradition that we have 

fnrni LirS ?^" the work of Locke > Hobbes, and, in contemporary 
fn a ’ U * WkiIe Hobbesian contractees give all their power up 

some richtshl enhance security and Lockean contractees give up 
thpir nVhtc tn t eT P rotect others, Rousseau’s associates give up all 
their rights to enhance personal autonomy. They do this by ceding their 
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tight* ‘o tl,e association or community. Since each is an equ® 1 ^ ^ 
none is disadvantaged more than any ot • 

voice in croup decision making. . . .. . ,v n f a i r 

Rousseau is making the collective-decision 

compromise between parties contracting other and 

P™'*™. If „o party III! 

if principles arc not arbitrarily tailored ‘ (h ‘ {avore d result, 

then equality-one person, one vote seem tractua l ar gument 

■>* » 

"~L „ — » M 

to be swayed by majority vote, ns 'V Rousseau ary™. « 

to the contract could not retain tlie • . - t ru ] e . Majority 

they were to accept the Lockcan con^P ton shouU abide by the 

mle, in its usual sense, implies that ^ minority, oppose 

policies supported by the majority even involves abandonment of 

such policies. Submission to majority rue en( when it is not 

autonomy since one suspends ones 1 ' (s surr ender all their 

1" accord with majority view. Rousseaus conboctea ^ rf ^ com . 
rights to the community, but only occa®.® each individual remains 
raunity to pursue the common good, we , ; ^ cMe 0 f majority 
‘as free as before” since, unlike w at ap s ^ bor j inate( j to any other s. 
rule, no individual’s or groups goo 1S pursue the general or 

"The community, guided by its genera ux , zen » s g God as any other, 
common good, which is as much any ° n< l j s s } 10 uld not be read as 
Rousseau, like Hobbes, Locke, an a ’ cl p a ther, Rousseau, is 

ofiering a historical account of a socl * i • 2 unde r what conditions 
exploring the rational basis of the sta e y -j er His answer is that 

reasonable persons could accept the P° r s tate only if the state 
j 1 « rational to acknowledge the authon y the latler , each indi- 

* s a political community, not an aggre& intere sts leading to the kin 
vidual or group selfishly pursues its own ^ Qther hand, is not 

of problems facing pluralism. A comnmm y, with a common 

si «>ply an aggregation of egoists. Bather * “ J^rs. 
g^l-the securing of the common good to Rousseau believed 

, But how is the common good to dis cem the common good. 

*at the general will of the commumty “ l U i br wills, even when 
general will is to be distinguished from part 
Particular wills of each citizen agree. 
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There is often a great difference between the will of all and 
the general will; the general will studies the common interest 
while the will of all studies private interest, and is indeed no 
more than the sum of individual desires . 15 


Individuals express their particular will when they vote their own per- 
sonal preferences and desires. The general will is expressed only when 
citizens assume an impersonal standpoint and vote to secure the common 
good. One votes the general will when one abandons one's own selfish 
perspective and attempts to see things from a point of view common to 
oneself and others^ 

It is the merit of Rousseau’s approach that he focuses our attention 
on the common good and the public interest; on what unites a collection 
into a community rather than an aggregation of competing individuals 
or interest groups. In such a state, no individual or group can be dom- 
inated by another, for the only interests the state can legitimately pursue 
are the interests of all. Rousseau’s political philosophy serves as a 
counterweight to competitive individualism and pluralism alike— to a 
world where some affluent egoists or groups live in private splendor 
while such public goods as parks, clean air and water, and a beautiful 
and healthy environment vanish. But while Rousseau’s emphasis on the 
common good is valuable, his approach is open to serious criticism on 
a number of points. 


Evaluation of Rousseau's Position 

Rousseau s argument, as presented above, can be stated as follows: 

1. A political association has authority only if it preserves the autonomy 
ot the associates, i.e., keeps them "as free as before." 

2. It preserves die autonomy of any given associate only if it does not 
subordinate the pursuit of his or her interests to the pursuit of those 

GrS ’ ° f ° r S ^ e cou ld not rationally consent to such a system, 
tn ^ subordination can be avoided only if the association is restricted 
^ ursuing only the common interests of the associates. 

to a P°ktical association has authority only if it restricts itself 

5 !“ ° f ,he »n interests of the members. 

terest enCra * ° n< ^ on * y general will discerns the common in- 

n resi i nT a llca ^ association has authority only if it allows for ex- 

votcs from 6 ® cnera ^ %v ^> * e -» for democratic voting in which each 
\otcs from the point of view of all. 

How is this argument to be evaluated? 
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One problem is presented by premise 5. Is it really true that if voters 
try to discern what is in the common interest they wi" suc t ^ in ^ 

so? On the contrary, it can be argued that there is httle rea °” ‘ 
that the majority will usually perceive the common good, or wherem 

lies, let alone that it will always do so. H n r >i le 

Indeed, critics contend that Rousseau s apparent assump ^ 
infallibility of the general will is actually dangerous 
Rousseau ^has argued that those who oppose die jeneralWl mustbe 
forced to be free.” 10 Since only the general P mmon KO od, 

good, and each rational citizen has consented to pur „ H e ; n 

each rational citizen has consented to obey ^“the 

forcing the citizen to abide by its dictates, we really are 

dictates of the citizen’s rational self, and so are not really S 

afto As critics have pointed out (See the first secd^of ^Chapter ft* 
this book), this argument confuses satisfac °" designed to get 

freedom. Coercion in people’s interest, even sti ]i coercion, 

them what they would want under certain conditions, is sti 

It is hardly forcing people to be free. nfa Uible, or at least likely 

Rousseau assumes that the general i „ there is no need 

to be correctly expressed on any given occasi . ^ ^ eeded as checks 

to protect individual rights, for such ng ince (ij e assumption 

against a strong-willed but mistaken majority. protected 

°f infallibility surely is mistaken, individu rig ^ considerations pre- 
against the tyranny of the majority. In ee , natural rights ought 

sented in favor of natural rights have *° r %^^"ows Ts good 
to be honored eoen if the majority « tufa ' ■ { d on y against 

better than Y does not imply that X should P ^ paternalistic in- 

Will. Indeed, if Y has a natural right to liberty, such p 
terference may be in violation of it. , of individual, private 

If individual rights are honored, then a P ma y follow their 

en titlement is protected. Within that sp ere ’ tan eliminate such 

aw n possibly selfish judgments. 11 . seeD J".^ of individual right as well. 

P^uit of private ends only by ignoring claims o ^ ^ criticism that 
Accordingly, Rousseau’s view of the state P (3ominate the pursuit 
Pursuit of the common good is allowed un u y 
0 individual interest: 

, * _ choice between con- 

Political problems very often ^ ema u c co od reasons for a 
fiicting interests. And though there all inte rests are 

given choice, it can rarely be onein n hiective is of general 
harmonized. Again, even where no t follow that it 

benefit, a truly “common good, i 
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should therefore override all other claims; yet this is precisely 
what Rousseau felt about the common good. 17 


This is not to deny the importance of the common good or the public 
interest. 18 However, the common good or public interest does not auto- 
matically take precedence over all other values in all other contexts. 
Surely, a healthy environment is in the public interest if anything at all is. 
But suppose that we could prevent a two percent increase in cancer 
caused by pollution only by suspending basic civil liberties for an ex- 
tended period of time. Or suppose we could prevent the increase in can- 
cer only by severely limiting each individual’s pursuit of private interest. 
Whether die gain is worth the loss is at least controversial. Rousseaus 
emphasis on the common good remedies a serious deficiency in pluralist 
theory but at the price of going too far in the opposite direction. In 
accepting premise 3, that the state avoids subordination of some citizens 


to others only by pursuing the common good, Rousseau opens himself to 
the objection that the common good should not always take precedence 
over the pursuit of private satisfactions. Rousseau thinks he has eliminated 
subordination but actually subordinates private interests to those that 
everyone has in common. By insisting that the general will represents 
le real will of each individual, he overlooks the private wants of the 
concrete individual. Conflict of interest seems to be a central feature of 
political life. Rousseau obscures this conflict and so provides no mecha- 
nism for dealing with it. 

A second problem with Rousseaus argument arises in connection 
' V1 _ P re mise 2. This premise states that any citizen’s autonomy is pro* 
erve on y i the political association never subordinates the individual’s 
m erests to those of others, i.e., if it only pursues the common good. 
. V6Ver ’ w e a ma i°ritarian democracy often pursues some people s 
interests at the expense of others, it may well be in the rational interest 
C ° nSent *° a decision procedure that allows just that to 
between not have given adequate weight to the distinction 

and lh\ & .°^? n a decision procedure being in everyone’s interest 

£ r its ap ? ,ication beins ta „ every - 

eednre in c . , 6 ? "°’ds, it may be rational to consent to the pro- 

benefit Imapine f 6 aCt ^ at itS a PPhcation may not work to everyone’s 
who is to mal-o ’ 0r ^ xam P^ e > two children, who constantly quarrel over 
filt U mav t r in a board S ame - Ra *er than constantly 

first 'perhans ihn 10 J ia \* or diem to agree to a rule determining who goes 
with the hiehc.t ml V s ’ " Each P artici pant shall roll a die and the one 
of des the ° n ^ Eace o£ *• *<= ^all move first. In case 

of ties, the procedure is t 0 be repeated until a winner emerges.” On any 
grven oecas.on, one child will lose if the rule is followed Nevertheless, it 
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maybe rational for them both to adopt the rule and 
quarrels. Accordingly, premise 2s identifies on ‘ , , nt „ rests confuses 
cision with one that never leads to the stibor ina 10a ^ f or eva i u . 

the rationale for consenting to a decision proect o j c ] ] j] < j ren> 

ating the outcome of individual decisions. As in ‘ t ; n the 

it may he rational to allow for some 

application of a procedure when it is signi QnptcrOne, our section 
adopt such a procedure in the first place. See Chapter^U y ^ ^ } 

on Reconciling Authority and Autonomy, attention to the 

In spite of these criticisms, Roas “ aU q{ community. Moreover, 
importance of common interests and the > ml «Hnns Jf each group 
Rousseau leaves democrats with some perp cxl "® h are permanent 
is to pursue its own interests, as the pluralists Jp, be pro- 

teeted? And how arc egoistic individuals “ of Rouss eau’s 

mterests as well as private ones? Even stil ) rem ain. 

approach are decisive, the problems he set o 


Democracy as a Requirement of Equality 


Democracy as a Requirement — — 

... . rendition of contractarians 

Our own approach is in the ega 1 " be „; n with the model 

Such as Locke and Rawls. Social-contrac „ acceptable to all. We 

“f equal parties arriving at an agreemen m > ■ ^ counts equaRy as a 

°o begin with the assumption that each sucb individuals have 

possessor of fundamental rights. Now f u PP° , t j iat arise among them, 
need of a decision procedure for resolving purely individual basis, 

Since it is impractical to handle each case s an d judicial institu- 

what they need is a system of generating ru > be applied to par- 

ens. It is these rules, laws, and institutions tn 

tieular cases. But how are they to be arrive citi3 , en has any moral 

Since all citizens possess equal ng ’ 0 f equal rights, none 

authority that others lack. Since each 15 ® P since a u ar e equal, and 

sl atts out under the authority of any other. ^ tQ think that each 

e qual cases should be treated equal y, i process of generating 

cife ™ should count for one and only ona According to this view, 

laws, and institutions for conflict res l, .-tween equals for sharing 
democracy is justified as a fair comprom 

°f decision-making power . 10 . j bv Rawlsian deliberators 

A similar conclusion would be re .. ( j ie constitutional process 
behind the veil o£ ignorance. For Rai , ;^ nal position to the 

thould preserve the equal representation at tne^b ^ ^ wh at they 
desree that this is feasible." =° In ignoranc 
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value, and to what society they belong, persons are left with no rational 
basis on which to discriminate. Accordingly, the rational vote is for 
equality in the decision-making process. 

Many critics of democracy will find this sort of equality to be its 
greatest weakness. Plato was able to dismiss democracy as “a charming 
form of government, full of variety and disorder, and dispensing a sort 
of equality to equals and unequals alike. 21 In this sort of elitist view, 
ideal government is government by the best and brightest The attributes 
of a good leader include wisdom, sensitivity, integrity, and the ability to 
inspire others. But democracy, so the argument goes, counts everyone 
equally and so reduces leadership to the lowest common denominator. To 
avoid this, Plato, in his Republic, advocated the formation of a guardian 
class, which was to include those citizens best equipped to lead the state. 
The guardians were to be trained especially for leadership while members 
of the other classes, e.g., warriors and artisans, were to be trained to 
carry out the tasks they performed best In the ideal state, each compo- 
nent would perform the function for which it was best fitted. 

Democrats and their elitist critics alike can agree that not everyone 
is equally suited for political leadership. After all, one can be committed 
to democracy without believing that all people are likely to be equally 
good Presidents of the United States. What democrats will want to stress, 
owever, is the value of counting people equally for purposes of political 
decision making. Pluralists, for example, will deny that just because some 
people may make better leaders than others, the selection of leaders 
ought to be removed from the populace. The pluralists will argue that 
any self-perpetuating governing class is likely to rule mainly in its own 
interest. Hence, there is a need for a plurality of centers of power, either 
f ‘vSvr 0r grou P level > as a check against just the sort of tyranny 

to which Plato s system can lead. 

ma ^ °k) ec t> t democracy just forced on us by 
If WG COuId P roduce 'vise and benevolent leaders, 
nnf thp hnct ? 0wer turne d over to them? Democracy, in this view, is 
r . , 0rm .°^ government, all things considered. Rather, it is the 

best we can do, given our limitations. 

still V*p V st!rmrr Were here, the case for democracy would 

"hS a is "Of the ideal world we are 

U ,! ca ' s are important, if only as guides to improve- 
r ’ t ,r„7 n ratin S ’ n which direction we should move. There- 
r* " s , Wd St l" are, y elitist claim that if we could select tiro 
rule n m ° S enevo en l among us, then they and they alone should 

There seem to be three key assumptions underlying the elitist case. 
These are that (1) the value of a form of government is determined by 
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the wisdom of the political decisions to which it 'political 

wise and benevolent political leaders are h 'c > o * wben t j lc 

decisions without being accountable to the pcop e» 

Erst two assumptions hold, all power should be given to the wise 

The democrat will argue against each assumption. In ^P^pants 
first assumption, Mill's case for the cfTect of democracy ? P P 
can be emphasized. On this view, the value of as 

on the development of the best that is wit C “ C ccss a benevolent 
it does on the outcome of the decision-m. S (q {he status of 

dictatorship is at best likely to reduce ^ ]e jnt0 dissatisfied 

satisfied pigs. Democracy at least aims at 8 

SoCrateses * ,„ mnrrU s will deny that the good 

Against the second assumption, dem « ^ expression by the 

of the people can be identified indepen e y process. As one 

people of their preferences through the democratic proce 

theorist recently maintained: 

in order to know which members of good, we must 

greatest capacities to contribute to t]lR common good 

know with some concreteness the t . b known prior 

Will take. But what these forms will t e ” d desires of the 
to the expression of the mteres ' , R we u being of a body 
members generally. • • . In sui m, of {he directive de- 

politic cannot be ascertained in r ore contributions to 

cisions made by its members, an contribute, cannot be 

such well being, or the capa cl ty s0 . » . t0 participate in 
used to determine who shall^ have 

those fundamental decisions/"" . ^ 

Indeed, even if a common good or public in c j t j2enry, it need not 

dependency of the expression of preference st An( j while in any 

take precedence over the pursuit of pnva ^now one’s interest 

^dividual case, a wise and benevolent observ > ^ ^ extreme ly 
bett <* than one does oneself, the democrat cases. dis- 

nliVol.. . _ . , , in anv great numper J^mnnrat 


— than one does oneself, the democr nnnl ber of cases. The dis- 
anfikely that this would be true in any grea between the democrat 

Pate over assumption 2 turns into an emp -ral, the interests of the 

a “d the elitist.. The former holds that, , > Sf binding expression of 
People cannot be discerned independen y volent rulers can know 

interests. The latter holds that wise ^ p ] e themselves. In the 


-t is good for the people better than o as c t,jldren. 

e Ws view, the people in effect are i to (1) and (2) of the 

Suppose, for the sake of argumen , ‘ t|lc invalidity of the in 

d 'Kst are granted. Often, what is not noticed 
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ference that therefore all power should be given to the wise and benevo- 
lent. Thus, if X is selling his house, even if an outside observer Y could 
get a better price for it, it doesn't follow that X must turn over the 
selling to Y. For it is X’s house and he has the right to sell it, even if he 
doesn’t get the best price available. Similarly, if X were to place his life 
in Y*s hands and follow Ts directives, X might have a happier life than 
would otherwise be the case. However, X has the right to run his own life- 
As we argued in Chapter Four, the inference from **Y can make 
better decisions about X’s life than can X” to **Y has the right to make 
decisions about X’s life and X does not” is fallacious. Greater wisdom does 


not entail the right to rule. Indeed, if each citizen is a possessor of fun- 
damental individual rights, each is equally entitled to rule. The strongest 
moral foundation for democracy lies in the importance of the individual. 
Whether one starts out with a theory of natural rights as developed 
earlier, or regards individual rights as rule-utilitarian devices, 23 it is the 
moral equality of individuals that justifies the democratic process. Ac- 
cordingly, the elitist has not justified assumption 3. Rather, democracy is 
justifiable on grounds of fairness. Even if it docs not always yield the 
best decisions, it is a procedure for collective decision making that counts 
equals as equals and respects individual rights. Hence, we are entitled to 
reject the elitist case, even under those ideal (if unattainable) circum- 
stances in which the wisest and most benevolent among us can be identi- 
fied and brought forth. 

Nevertheless, a number of problems remain. Suppose, for example, 
• ”!. a emocracy all procedural rights are implemented, yet one group 

° UtV ? ^ * nlerests are continually ignored over a long 
vnt m becomes a permanent minority. Second, suppose 

choosimr o i nU , a y * Snore the common good and the public interest, 
cratic thenri^ ? S ? h j fy their own personal wants instead. Can the demo- 
and ihp nr, S 61 ade< l uate ly with the problems of oppressed minorities 
and the common or public interest? 


Oppressed Minorities in a Democracy 

a noliricaKv?i dem ° C . ra ? y sometimes point to the fact that under such 
repress nermnn!^ interest Sr° u P s can unite at the ballot box to 

in the contemnn* ^ rf . interests °f minorities. Many would argue that 
such a permanent . United States » blacks and the poor constitute just 

• are tmef they constimteT^ F° U \ 0n election da V- When such charges 
one’s vote count, fo^L “ ° b I ection to democracy. Although every- 
of the crouns tn \ - , 6 ^ nder suc h circumstances, some people, because 
g P o which they belong, lack significant protection for their 
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interests. Their votes arc not important enough for politicians to rry 

^Now, there is nothing about democracy that rules 

repression of a minority by the majority. A just procedure does not always 

on the view! 

to the critic can be formulated. On the nntura ng^ ^ of a 

democracy imposes moral limits on the ma) ^\. fica approach, no 
democracy is counted as a moral equal, on 1 7power. Demo- 

eitiren’s rights should be overridden on the basis of me p 
cratic government 

is not a matter of . . . mere will-even ** by t * L presumption 
proceeds iri an atmosphere of cnb Pf"’ iven for a P decision by 
that a sufficient justification cannot b g 1 ft is &at will, 
appeal to someone s will . • • sim P ) t i u . give and 

... the whole (democratic) process P r . ( j in the frame- 

take of criticism and justification, conducted within 

work of moral criteria. 24 

t i,p Knd of interest-group 
Although democracy can degenerate mt very point of having 

egoism critics describe, such egoism ™ II,r “ IC , trea t e d as mere 

a democracy in the first place. Equals s ou^ „ ar( ji ess 0 f the balance 
"leans for the fulfillment of others' wishes reg. democratic 

0f P ow er between the parties. As the very of others> it is surely 

Procedures is to acknowledge the mora q use those very pro- 

self-frustrating, from a justificatory point o v> > c .o ur se, anyone is 
eedures to violate or ignore the rights o o ' oncenl here, however, 

. e Iy to be in a minority on some occasions.^ again and again. Any 
® with a group whose interests have been 'S® , ut n0 one should be 

democrat should be prepared to lose on occ issues. Hence, to the 

"foser virtually all the time on a wide va " ^ sion of permanent 

e «ent that a given democracy allows for tn Pi ' biding by the demo- 
minorities, then to that extent are the reaso Bon in this chapter, 

^process seriously weakened. (See 
Political Obligation," for further discussion o 

Democracy and the Common Good ^ ^ jnterest ^ional 

There is no easy solution to the pro ® Since the good in question 
(adividuals in sacrificing for the common g • fhan one ' s s harc in the 
? oommon, it is always rational to contnbu eve ryone reasons in the 
So that others will pick up the extra. Since every 
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same way, public goods receive inadequate support. Hence the paradox 
of public squalor amidst private affluence. Where private goods are con- 
cerned, everyone will bid what he thinks the product is worth, for the 
highest bidder wins and everyone else loses. But where public goods 
are concerned, it is rational to try to be a “free-loader which is exactly 
why labor unions favor closed rather than open shops. 

On the other hand, if persons always functioned only as Hobbesian 
rational egoists, the political order would be impossible. (See the dis- 
cussion of Hobbes in the second section of Chapter One, “Evaluating the 
Political Order. ) Indeed, if persons were incapable of valuing anything 
but their own good, human life as we know it might well be impossible. 
Relationships such as love and friendship, as well as traits such as intel- 
ectual honesty, require the taking of an impersonal point of view. If this 
point is sound, it is at least possible for people to take a point of view 
other than a narrow egoistic one. Perhaps understanding of the founda- 
tions o the democratic process itself can provide moral motivation for 
concern with the public interest. And, as Rawls has argued, since the 
mora society is likely to win the loyalty of fair-minded citizens, and 
maeed to promote fair-mindedness, it is likely to be the stable society as 


. ^° re P£ actica Uy> we have seen, as in the case of Hobbesian theory, 
fhpmcpl, Can • 6 ^onal * or P eo P^ e to impose sanctions collectively on 
sompKn^ •" ° r 6r previously irrational behavior rational. It is 

from dirpptl" ^‘interest to create institutions that discourage us 
Sant SuL to T* 0Ur S6lf - inlerest - S ™e of os are hurt by six- 
ties for culhii 1 j environment, to the educational system, or to facili- 
incentivp-? . aest ^ etic expression, perhaps we can agree upon 

Thus automati™ * lf f° r u * to help protect such public goods, 

our own econnm-^^ deductions for Social Security protect us from 
we vote for forced™ 11 ?" 311 ?* T ° ^cumvent our own inability to save, 
such as that of the Public-interest lobbies, institutional devices 

a siimlar function. Thfwtfcfc to ^ nd . iud ? cio . us use of tex benefils V eT{ , orm 
incentive to simnnrt u- C 1 t0 design institu tions we have some rational 

be in our 

surely less^i^a^Lr+n^ "d! in ^ re Protection of the public interest, it is 
People need not nl ^c, at Rousseau's method of forcing us to be free. 

^ 0n “ rational egoists and, even when they 
V them ° f their volition* channel their 
uTh to n r nf lVe fT? 00 - mether * ns titutional incentives strong 
SE&5 TZ tile public interest and weak enough to leave room for 
“utS 5 ' b ° P " remate • -to™ problem facing dem- 
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Democracy and Equality 

In the egalitarian view, democracy is a political procedure that 
counts equals as equals. But in what specific ways should democracy 

manifest such equality? . 

The most obvious answer is to count everyone a 1 p e or pu 
of voting. Each person gets one and only one vote. Given a ™ ' . 

rights necessary to the democratic process are respecte , eac p 
an equal in terms of democratic procedures themselves. , , 

However, it is often charged, with reason, that such P^eduraj 
equalities can be negated by extrasystematic inequa i es o 
power. Thus, socialists, democratic Marxists, and egalitarian 1 b 
maintain that democracy can flourish only when gross ecm ? -demo- 
ties have been eliminated throughout society. Such mequa ty f 

cratic, it is held, because it permits the concentration of vast 
power in an allegedly private realm free from emocr 

nificantly affect the democratic process. As R.H. y 

In so far as an economic system grades mankind^'^t^ ^ 
of which some can wield, if unconscious y, , jj e ot hers 

nomic duress for their own profit or conveme similarly 

must submit to it, its effect is that freedom itself is sinuia^y 
graded. ... a society, or a large part of 1 , Y m pos . 
litically free and economically the opposi democracy, and 
s «ss the political institutions of an advan j those 

lack the will and ability to ronhd ^ ^ anaIo gy 
powerful in its economic affairs, which is 

political freedom. 25 . _ ^ 

. A ^ Us > vast concentrations of economic power P of 

vantage in purchasing time on mass media ( as i it : c j ans desirous of 
media itself), can have an undue effect on V oVticMS ^ 

na "” al support, and can provide the wielders be 0 p er ated 

1 ^ contacts and communications systems publicly con- 

ttoll T advanta g e - The strongest case for a regu regulation 

! tolla <l economy may well be based on the cla.m that su 


re quired to implement democratic values. regulation infringes 

Unn * any fa en ds of democracy will reply t a alleged con- 

indwidua! liberty. Although a full dis^ °» “^^11 be saved 

f 0r ^hveen economic e quality and * controversial 

"h .n!' aple r Seven, it is sufficient to note n , gross inequalities 

oS democracy is compatible with the exist 
° f "- ea 'th a„d power. 
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REVIEW 


In Chapter One, it was asked under what conditions a state had political 
authority. As an aid to answering such a question, it was suggested that 
the proper function(s) or purpose(s) of the state should first be identi- 
fied. Our investigation so far indicates that the proper function of the 
state is to (1) protect and. where appropriate, implement the natural 
or human rights of its citizens; and (2) provide for the just adjudication 
of competing claims (including claims of right) among citizens. Func- 
tion 2 is a procedural requirement. In the view developed here, proce- 
dures for adjudicating conflicting claims may fail to honor a claim of 
right only in order to protect or implement other claims of right It 
is the argument of this chapter that democracy is a paradigm procedure 
for conflict adjudication. Of course, not all societies can reasonably 
be expected to be democratic. They may be so poverty stricken, for 
example, that efficiency takes precedence over democracy. Or they may 
ave a traditionally accepted hierarchical power structure that cannot 
be altered without great disruption and harm. But while such excuses 
may sometimes be valid, they too often function as ideological sub- 
terfuges protecting the abuse of power by an elite. 
j c J Cn ?.* k est > however, democracy constitutes only a just proce- 
“Z nL J ? Cati ng C0 , nflicls - J ust procedures may lead to unjust re- 
„ ot * . f pen seriousness of the injustice, various forms of 

disobedience to (in cases of gross, outrageous, and 
valuable roT’ f 1Ce) revolu ! ion ' ™y be called for. We will discuss the 
Now WP him T P v teSt , wit ^ ln democratic process in Chapter 8. 
Now, we turn to political obligation in a democracy. 


POLITICAL OBLIGATION 


“r::dtrsr ted u bov e ii * doing what ** poiiti “ l 

nnrtimr it w n ™„, 0 .. Gonse< l lle ntly, there are good reasons for sup- 
that we are oblwatcJ ° es not that ft has authority over us and 

there may be good 

anv nhlimttinn tn An cholesterol diet but we need not be under 

Zhfm do need we ou Sbt to do is one thing. What we 

Paul Wolff in his In Drf What y 'j® are obligated to do, however. Robert 
[ V. [ ?* ense °' Anarch 'J < see *e fcst section of Chapter 

lZ °Z , r my and C ™^ience"), was perfectly consistent 
of L '" S f'f Wh C lhe . re m i ght be S 0 ™ 1 reasons for obeying the edicts 
of cerium states, no one is under any obligation to do so. 
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Even if Professor Wolff is correct in holding that no . state ; has 
political authority and therefore no one has a politico o iga 1 ’ 

it is still important to distinguish good states from ba ones. 

1 and 2 are designed to do just that. Accordingly, if they are defensible, 
they tell us which states we have good reason to ® U PP r • ^ 

are there any states that we are obligated to obey re nxl thoritv? 
have authority over us? If so, how do they come to have such authonty? 
Let us consider the issue of political authority an o 'S‘ > ^ 

in mind (as argued in Chapter 1) that such obhga ons .j yj nc j 

late and that respect for legitimate authority nee 
subservience to its dictates. 


The Theory of Social Contract 

The theory of social contract, particularly - 
'votings of such classical contract theons s “ * n In t } ie contract 

Rousseau, contains an account of political 4 * * * 8 mmitm ent by agents, 

view, obligations arise from special acts "Sing to do so. 
Thus, x becomes obligated to pay Y five do ara P contra cting to ac- 
Lihewise, citizens acquire political obhga ariscs from the con- 

hnowledge the state’s authority. Political “ u t) socia ] contract. 

Sent the governed. Consent is expressed throug,^^ ach If tllc 

However, well-known difficulties face when did it 

of Signing the contract is viewed as a signe d, from 

oouur? And since the current generation s questions appear 

whence does their obligation, if any, arise pterally- 

unanswerable if social-contract theory “ torica l interpretation by 

Locke attempted to modify the literal 
e lying on the notion of ‘tacit consent : 


But 


eiy man that has any possessions or give his 

the dominions of any govemm t [ ie ] aW s of that 
tacit consent and is as far forth o ig anyone under it; 

government during such enjoyment, * ^ a ] 0 dging only 

whether ... his possession be of lan • ■ ^ { j on the 

for a week, or whether it be barely traveung 
highway . . 


4 «&uway . . 

nf tmblic highways is con- 
surely this is unsatisfactory. If even use what would count as 

'VM* as tacitl y consenting, it is far . rom revolutionaries plotting 

•'"> holding consent. By Locke’s cn !® n0 "’ ente d to obey it merely by 
overthrow a government have tacitly account of tacit consent 

^ use of public roads. Surely, this Loekean acco 
s too broad. 
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However, it is far from clear that narrower criteria of tacit consent 
are any more satisfactory. For example, suppose it is maintained that 
voting is a necessary and sufficient condition of tacitly consenting. Un- 
fortunately, this criterion seems to be too narrow. Voting can hardly be 
a necessary condition of consenting for we surely would want to say 
that many of those who fail to vote nevertheless (tacitly) consent. If 
a person who would have voted fails to do so because of illness on elec- 
tion day, it is surely plausible to think that such a person consents to 
political authority. (Indeed, if we take this condition seriously, it fol- 
lows that since only about half the electorate vote in United States 
elections, only about half are under the moral authority of the govern- 
ment.) Moreover, it is doubtful if voting is a sufficient condition of 
consent. It is at least controversial whether those who vote simply out 
of habit, or because a boss-dominated political machine tells them to, 
are consenting to the political order. 


Perhaps some criterion of tacit consent can be formulated which 
is neither too broad nor too narrow. 27 At this point, however, other ap- 
proaches seem more promising. 

Suppose we consider hypothetical versions of the social-contract 
approac . At first glance, it would seem that such an approach is un- 
neiptul. Even if there were an ideal contract that all rational persons 
\ C0U er a PP r °priate conditions, these conditions are only 

lypo e ca . How can persons be obligated by a contract they would 
have but never did actually sign? 

.. Th “ q ues bon seems unanswerable if we appeal only to contract 
nViilnTn u° We y er ’ ^ we are flowed to appeal in addition to a principle 
CaUed ** P rinci P le of fairness, perhaps a plausible 
answer can be constructed. 


foirness and Obligation 

John Rawls has stated the principle of fairness as follows: 

his Dart t as'^T^ 0 'R S i^ t a P erson * s under an obligation to do 
he has volnnhf^l^ the ndes °t an institution whenever 
taken advan. y P ted the b ™efits of the scheme or has 

ln“SdVd^tr,^^ Unilie ? “ 0fferS *° a ? VOnCe ^ 

* ea tha t this institution is just or fair. . . .* 8 

^ Cre k l ^ at ^ a P erson voluntarily accepts the bene- 
/ i . ^ ^ n . C arran S e ment, he has indicated to others his intention 

o p a > 1 ^5 a ro e >n upholding the arrangement. Without this indication, 
he could not accrue the benefits, for others would not cooperate with- 
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out the assurance that everyone will bear their share of any burdens 
involved. Hence, it is illcgitimatc-a form of cheat.ng-for anyone 
act as a free rider without some special justi ication. obliea- 

.o "-'I,. 

(ions are to arise from participation in it. I ■ 8 . , arra nce- 

extorted promises arc void ab initio. But sum ar y, Y n . ,U * n j cons ent 
meats are themselves a kind of extortion, cvcn violencc anc con c 

to them does not bind.- Rawls’s tl.cory of obhga .on has two part , 

then. First, just or fair institutions arc to be ,dcn ' lfie y.^ ted PP t0 fo ll ow 
ideal hypothetical contract. Second, we bccom j. advantage 

the rules of any particular institution by vo un an ‘ t hat 

of the benefits or opportunities it offers. It is at this second g 
the principle of fairness applies. itself open to strong 

Unfortunately, the principle of fairn principle, 

objection. That is, Rawls’s theory, which relics * P °oJenl As Robert 
beks just xvhat Locke's approach emphasizes, na > obviate the 

Nozick points out, "the principle . . - d c and limit their oxvn 
oeed for other person's consenting to c P onnciple of fairness 

activities." Without a consent requirement tu p ^ benefit; 

obliges us to uphold any just or fair institution 
even if we would not choose to participate in 


Obligation and Rights 

j ^yg could dis- 

Nozick’s criticism of Rawls could be answe ( ^ tbo se t ] iat 
tmguish between institutions we have a « J dd no t be required 

We ne ed support only if we so desire, ons j, atber we would have 
"diere institutions of the first sort are concern • wher(J they do no t 
a Prepolitical obligation to support or ‘““““'j sort . Then, once we 
esUt t0 help create) institutions of the req institutions, we are 

actually reap the advantages provide y o{ fairness, to carry 

Politically obliged, by application of the pr P 

0Ur Share of the burdens the institutions impose. ^ our mtufal 

Rawls adopts just such a strategy y ‘ PP vo]untary ac t of com- 

dutles . i.e., duties that hold independently o • X we have a natural 
"“‘went to a particular institution or Pf s0 ’ ’ ed dipping helpless 

du *y not to be cruel. If one were to be d s ^ not ex cuse 

“bies in jam and then feeding them to ar fbe i ns tit u tion of avoid- 

“neself by declaring, “I have never conse "‘® d natural duty to support 
"S cruelty.” So, according to Rawls. "'!' ha h t we have this duty 

institutions. As a contractarian, Rawls 'oW ' 1 persons delib- 

such a conclusion would be accepted by 
crating behind the veil of ignorance. 
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Given the lack of agreement over just which principles would be 
accepted behind the veil, let alone over whether the contract approach 
is warranted, it would be helpful if conclusions similar to Rawls’s can 
be derived from a natural-rights framework. We believe they can. 
Natural rights impose obligations on others. These obligations require 
us not only to refrain from interfering with others but also to do our 
share in supporting institutions that provide social and material pre- 
requisites of an at least minimally decent human existence. Now, it is 
the function of the state to protect and implement claims of natural 
right. Since we are obligated to respect such claims, and since the state 
is the most efficient means of so doing, we thereby are obligated to 
support the state. (This is so, of course, only if the particular state in 
question is fulfilling its proper function to a reasonable extent— or at 
least not oppressing its citizens, thus undermining its very raison d'etre.) 

On both the Rawlsian and the natural rights view, we have a 
natural duty to support the good state. Once we are part of such an 
institution, we have a special duty, based on the principle of fairness, 
to carry our share of the burdens, e.g., by obeying the law, such institu- 
tions impose. Natural duties bind us to support a legitimate political 
order. The principle of fairness creates the political obligation to ac- 
knowledge the authority of some particular political framework. 

Although such obligations are genuine, they need not be absolute. 
A procedurally just political-decision procedure may yield grossly unjust 
decisions. In such cases, decent persons may find themselves with con- 
fficting obligations. There is no a priori reason to believe that the obliga- 
tion to follow the dictates of political authority will always take prece- 
ence. However, if the argument of this section has force, there is a 
prima facie obligation to obey. If political obligation does not imply 
blind subservience, it is not a myth either. Rather, it arises ultimately 
from our obligation to respect others as rights bearers equal to our- 
selves. 


AN OVERVIEW 

In Chapter One, we asked the following questions: 

I* Un ^ er w hat conditions should the state’s claim to authority be ac- 
cepted? 

2. How wide should that authority extend? 

3. What are the obligations of a citizen to the state and its laws? What 
is the proper response of political authority to lawbreaking, on the 
one hand, and social injustice, on the other? 
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We have approached question 1 by attempting to identify the 
function(s) of the state. In our view, it is the function of the state to 
protect, enhance, and implement the natural or ha * 
citizen and to provide for just adjudication of eonfhehng to that 
may arise among the citizenry. Given this account, question I ™ghtbe 
answered as follows: A state has authonty over its ‘ “^ensand they 

a prima facie ohligation to the citizens benefit 

IS not m serious violation of the ab . having lh eir rights 

In the next three chapters, attention is shifted from the Political 
order as a whole to problems and JJ*. to ^Jpfof indi- 
Chapter Six, our concern will be v . _ mnstrains the 

vidual liberty. We ‘c^Ld’with X just distribu- 

tionrf Gnomic goods. There, we vM assess the ^mpebng churns^ 

liberty and economic equah^ an p These principles, 

democratic mechanisms for bala | ^ hjstorical and eco „ omi c 

we will argue, are dependent up P ™ ^ ^ features of individua l 
circumstances, and so apply ' only 1 exainine issues arising under 
societies. Chapters Eight and N ^ ^ cmphasizcd the role democ- 
queshon 3 In the present chap ■ , jnstice . xi.e next three chap- 

racy can play in bringing about p ’ but unfortunately do not 

ters will consider constraints that m.n.m.ze bu u 
eliminate, the gap between just procedures and just results. 
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Liberty 



Although virtually everyone claims to he a friend of liberty in the 
abstract, many tum out to be only fair-weather friends in die concrete. 
Although most Americans willingly pledge allegiance to their flag tmd 
to the liberty and justice for which it stands all too 1 requen Uy t the ve^ 
values the flag supposedly symbolizes are lost sight of in the heat of 
controversy, is" especially true of liberty. Libmty ^People 

to act in ways others cannot control. People are left free to act in ways 
that some might find repulsive, immoral, and subversive. Too often, 
those affronted i react by trying to limit ^ with some 

succeS SSZtt public schools ‘--^oo^do 

not support certain religious and M«cal valu^ 

the public’s virtue have tned and j ^ 

success, to remove controversial booKs iroi / , ^ 

the early years of the Vietnam war, and throughout our ^ UflM 

who have dissented from official pohey often have been faced w. 

economic and even P h y sica ' ^rty arise, even if those involving 
Other problems concerning h rty ^ slmnchest friend s 0 f lib- 
its infringement are >gn ored ^'"^ y our liberty to swing your arm 
erty disagree over its scope and lim . sbou ]d you be free to 

may end where you neighbors nose g • . ( sbow off to 

t*e high risks? Even if the onl > d ^ aS ™ ° r i (]? S Gr should people be 
friends? Should attempts at smc.de be P reve Uinlts f rce speech? 
rce to end their own lives if they ,y racist or anti- 

» so, what are they? If not does ; it bc prohibited 

Semitic speeches are protected y “ how offensive must it bc? 

simply because it is offensive to o • ’ . i; even ff what goes on 

W not, docs it follow that anything goes m public, 

deeply disgusts virtually all who wl ‘P e “ * ,j emoc racy constitutes a fair 
In Chapter Five, it was , ts cIaims . Our concern here 

process for adjudication of conflic 8 ^ claim, the claim to indi- 

U tD delineate the scope of one I 3 " ,j c rig ht to liberty can act as 
'idual liberty, and also to indicate how the ngnr 
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a needed constraint on the democratic process. Consideration of the 
scope and limits of individual liberty will also enable us to deal with 
the second principal question of political philosophy posed in Chapter 
One; namely, that of ascertaining the proper limits of the state’s authority 
over the individual. It is to such questions concerning liberty that we 
now turn. 


THE CONCEPT OF POLITICAL LIBERTY 


Our concern is with political liberty. Tlius, some disputes over liberty 
of other lrinds need not concern us. For example, there has been some 
dispute over whether the laws of nature are restrictions on human liberty. 
Are humans unfree to jump over the moon or do they simply lack the 
ability to do so? No stand need be taken on this issue since if there 
is any constraint on liberty here, it surely is not political liberty that 
is constrained. Political liberty seems to be associated with the absence 
of constraints imposed by persons. Thus, a mountain range may render 
inhabitants of a valley unfree to leave, but it is not their political liberty 
that is restricted. 

, *^ ere \ s some temptation to identify political liberty with the 
ability to satisfy one’s wants and desires. Suppose that Jones is locked 
in a room but wants nothing more than to remain there. Is Jones free? 

e the citizens of a ruthless dictatorship, where criticism of the despot 
is not permitted, free so long as they actually support the government 
and do not want to criticize the dictator? 

One difficulty with the view that one is free if one does as one 
wants !s that wants themselves can be coercively imposed. John Stuart 
, in s essay On the Subjection of Women,” suggests that even if 
women e ave as they want, they are not free if what they want to do 
is itself the result of coercion; 


s °cial and natural, combine to make it unlikely 
that women should be collectively rebellious to the power of 
rtipv t f n . d ° no * want solely the obedience of women, 

evervtVn’nfr * *** s ? ntimenls - • • • They have therefore put 
nutTntS in P ract, £f t0 enslave their minds. . . . When we 
nnnnsife ree hrst, the natural attraction between 

i ; p Xes ' sec podly, the wife’s entire dependence on the 
f n u Ieg f ° r P ]easure • ■ • depending entirely 
.. ’ \ n that the principal object of human pur- 

, * ’ { . f } objects of social ambition, can in general 

he sought or obtained by her only through him, it would be a 
miracle if the object of being attractive to men had not be- 
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come the polar star of feminine education and formation of 
character 1 . . Can it be doubted that any of the other yokes 
which mankind have succeeded in breaking have sub; 

sisted till now if the same means had existed, and had been 
so sedulously used, to bow their nnnds to ltd 

1/ Mill is correct in claiming that the wants of many women have been 
formed coercively, then surely such women are not free i even . > Ft ley a e 
doing what they want to do. One might as well say that we can liberate 
prisoners simply by getting them to want to remain n - 

A second unacceptable consequence of the view that one is tree 
if what r doe"?one wants to do has been pointed out by Joel 
Feinberg. Consider, Fcinberg asks us. 

,1 . i.i. n np r ~ n do one thousand things including 

Sti ““ *■ •" 

respect to freedom. 3 

i Qn too then, is the theory that 

Surely such a consequence is absurd. So too, me , 

implies it. be confuse d with being able to 

Accordingly, n of a dicta tor may be happy but 

do as one wants. The willing si. ° f olitica i liberty 

they are not free! But ^“‘."^^LdinTimportant paper “Two 
profitably can begin with Sir Is 
Concepts of Liberty.” 

Berlin's "Two Concepts of liberty" 

r r Uortv ” Berlin attempts to distinguish negfl- 
In ‘Two Concepts of Liberty, 
line from positive liberty. The first 

thn nu estion “What is the area 
is involved in the answer to ft sbou j d I )e ] e ft to do or be 
within which the subject . • • 1 . . t interference by other 
what he is able to do or , . nvoIved in t b e answer to the 
persons?” The second • ■ • „,. rcc D f control or interfer- 
question “What, or who, is the s e this rather 

ence that can determine someone to do, 
than that.” 4 

of external constraints imposed 
Negative liberty concerns the absence ' or control over ones 
hy others. Positive liberty concerns se liberty more closely, 

own fate. Let us examine negative an p 
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Negative Liberty 

According to Berlin, one lacks negative liberty “only if you are 
prevented from attaining a goal by human beings” 5 Negative freedom 
is the absence of coercion. Coercion “implies the deliberate interfer- 
ence of other human beings.” 6 Such interference prevents action that 
the agent otherwise could have performed. 

Is Berlin correct in maintaining that for negative liberty to be 
violated, constraints must be deliberately imposed? This identification 
of constraint with coercion or deliberate interference seems unfortunate. 
If Bradley accidentally locks Adler in his room, Adler is just as unfree 
to leave as he would be if Bradley's behavior were deliberate. Simi- 
larly, if through a series of actions whose consequences were unforeseen, 
our economic system develops in a way that closes significant options for 
most people, surely their liberty has been restricted. Lack of intention 
may well mitigate personal responsibility. But freedom can surely be 
restricted unintentionally. Hence, constraints on negative liberty need 
not be deliberately imposed. 7 

Negative liberty is the absence of constraints imposed by others. 
Such liberty is embodied in the notion of civil liberties, which are bar- 
kers against interference by the state. Lockean natural rights, as we 
have seen, were concerned primarily with negative liberty. What then 
is positive liberty? 


Positive Liberty 
Berlin tells us that 


S2,*£rt!r* Sens ? °. £ the word "Merty" derives from the 
wish mv i f ^. e ^dividual to be his own master. I 

temnUorces. *" d deds!ons to depend on myself, not on ex- 

0m ’ accor d in S to this account, is self-mastery. One might 
Fnr Mrnnlo cons ^ ramls imposed by others yet lack positive freedom. 

P » 1 one is neurotically indecisive, then even if no one else 
nf C inf»V.'Vf )n ^ rom atten ding a movie, one may be unfrec to go because 
i i y o m c up ones mind. Likewise, compulsive desires, ovcr- 
libcrty 111 ^ e P ress, °n, and perhaps even ignorance can restrict positive 

Berlin bclie\cs that the concept of positive liberty is dangerous. 
Demagogues might claim that just as the neurotic is in die grip of irra- 
tional desires that prevent free choice, so too might the citLnry need 
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to be forced to be free of their "irrational desires for democracy Once 
demagogues take this position, they may ignore the act “ a “ es 
the citizenry in order to "bully, oppress, torture the c.t.zens] n he 
name . . .of their Veal’ selves - Berlin is quite right to point ou the 
fallacy here: namely, that of equating what we might want d we 
not what we are with what we do want, and then assuming 
forced to promote the former, we are being liberated. 
lie behind the claim of some totalitarian that the citizens of a dictator- 
ship have true freedom in spite of their protests o e liberty 

Berlin’s essay is a warning against the appeal t° P° £ve hbe^, 
with all the abuses to which such appea may e • ’ jnts out 

liberty can and has been perverted in jus e liberty than 

However, the fault may lie more in the misuse of pos tive kberty ton 

in the logic of the concept. Surely, there is " 

that mental illness, exhaustion, or even lack of pledge contour one s 

decision-making ability and obstruct — JfJ^ed in 
danger lies in the additional step tha should be eriti- 

«£ » b, freed. This eddl.lee. , <.P ^ “ 

.[»d, although .oujetMei, b.nt not to He 

be warranted in taking it. Be that a y u llt ra ther with 

in the claim that there are constraints ( on self-maste^ ta* mther 

the further claim that the victim s ou liberty is inherently 

It is doubtful, then, if the concept f Of distinguished 

dangerous. However, it is » ls ° ^ compu ] sive desires, neu- 

from the concept of negative lib JJ, f ^ m the action or inaction 

roses, ignorance, and the like no y di tin „ llis h between internal 

Of others. If so, it is perhaps more u^ful to to.n^ ^ rf » 

and external constraints on liberty concept of liberty. This 

This suggests that ultimately the" > * ^ concep t of liberty, will now 

alternate suggestion, that there is Y 
he explored. 


liberty as a Triadic Relation 

. of a unitary concept of liberty is that 
Perhaps the clearest acanm that liberty claims are 

advanced by Gerald C. MacCallum Jr. lie arg 
test understood as expressing tnad.c relnt.ons. 

, r neent or agents is in question, 

whenever the freedom of so1 " 8 „ nstra i n t or restriction on, 
it is always freedom from s doing, becoming or 

interference with or barrier to doing, n 
not becoming something. * 
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Liberty claims accordingly are to be analyzed according to the following 
schema: 

X is (or ought to be) free from Y to do or become (or refrain 

from doing or becoming) Z. 

According to this account, the simple claim to be free must always 
be understood as elliptical for a more complex claim that specifies whose 
freedom is at stake, what it is from, and what it is for. For example, 
both advocates and critics of open housing legislation claim to be for 
liberty. But the advocates are for the liberty of buyers from bigoted 
homeowners, which is to be used for purchasing homes or renting 
apartments. Critics are for the freedom of owners from legislation in 
order to sell to whomever such owners wish. Rhetorical appeals to 
freedom simply disguise what is at stake unless their structure is made 
fully clear. 

The difference between negative and positive liberty turns out 
to be not a difference between two kinds or concepts of liberty at all. 
Rather, it is between two different ways of filling in the “Y” variable in 
the above triadic schema. Negative freedom can best be understood as 
freedom from external constraints, while positive freedom concerns free- 
dom from internal ones. 

What might X, “Y,” and “Z” stand for? “X” is to be understood 
as ranging over not only individuals but groups, corporations, states, 
an . _ er hinds of institutions. “Z” ranges not only over actions but 
e i erations as well. Thus, as a result of imposed psychological blocks, 
a mem r of a group that has been subject to systematic discrimination 
may be unable to conceive of becoming a physician or attorney. In such 
cases, it seems correct to say that such a person is unfree even to con- 
sider certain alternatives. 

Much controversy arises over the range of the "Y" variable. Many 
eoris s, anxious to extend the scope of liberty, view poverty, ignorance, 
lack of opportunity, and lack of health as constraints on liberty. They 
are a e 0 Justify the efforts of the welfare state at correcting such 
con i ions as required by concern for liberty. Other theorists argue, how- 
e ': e .\ J ou Sht to be distinguished from the conditions under 
which liberty is significant or valuable. Suppose, for example, that Smith 
wi no e a mitted to college because he does not realize that certain 
college-preparatory courses must be taken in secondary school. In the 
first view, Smith may be considered unfree to attend college. His ig- 
norance is a constraint on his freedom. In the second view, he is perfectly 
free to go. No one is stopping him from taking the appropriate courses. 
Unfortunately, because of his ignorance, his freedom is not of much 
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value. But he is free, nevertheless. Proponents of the ^ond interpreta- 
tion often criticize the activities of the welfare s^e ^ state 

- “ a »“ - “ 

.. ... 1 , t i.rmder interpretation, because they correcuy 

lie with exponents of the broader rp ^ j nce and poverty 

point out that such conditions . their point does not depend 

often result from human action, the if we consider poverty 

on the language used to describe ! ■ ’ v( , %vill want t0 eliminate 

a constraint on liberty, then if we val “3^ . value or 

poverty. But equally, if we believe ^ v- J. 

significance of liberty, then, if \ - hes between liberty and the 

eliminate poverty. Someone who (jf a laissez -faire free-market 

conditions of liberty need not be a broad j nterpr etation of liberty 

economy. Similarly, one can adop maintain that liberty from 

while defending laissez-faire. One wo P ^ than libe rty from 

centralized government regulation Accordingly, whether or 

poverty, ignorance, or lack of opportum^A^rd' 

not one adopts the broad or is a condition of liberty should 

of what is a constraint on liberty and • conditions must be 

he distinguished from the substantive issue of 

altered if liberty is to be extende (ma concephjal framewo rks may 
This is not to deny that * h ^ favorab!e connotations of ‘lib- 
have important consequences. 01 , sup p 0 rt for elimination of 

erty,” it is probably easier to mu ? “ p , han f or efforts to increase the 
what are termed constraints on ud y „ On the other hand, 

value of liberty one is already be leve P etJon betw een liberty and 
in some contexts, the blurring o va j ue ma y result in concern for 
conditions under which liberty is ° ‘ for implemcnta- 

negative rights being unduly su m - conceptual schemes 

bon of positive ones. Hence, tne , , H on of the consequences of 

requires thorough investigation an e 

adoption in particular contexts. discussion of the con- 

The following conclusions em g 

cept of political liberty. 

, nn .l nC ed to be filled in as indicated 

1. Liberty claims are often el ip 1 

by the triadic schema. values, such as want satis- 

2. Liberty should not be confused 

faction, with which it ^ dclibcnltc ly imposed. 

3. Restrictions on liberty need 
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4. Conditions such as poverty and ignorance can restrict liberty or (de- 
pending upon one’s choice of vocabulary) decrease the value or sig- 
nificance of liberty. 

With these points in mind, some of the political and social issues con- 
cerning the scope and limits of individual liberty will now be considered. 


LIBERTY: ITS SCOPE AND ITS LIMITS 


Liberty is of great value because of its intimate connection with human 
dignity and self-respect, with autonomy and individuality, with free 
inquiry, and a host of other values. 13 To be always at another’s beck and 
call, to be always dependent on other’s permission for action is incom- 
patible with the development of self-respect and retention of human 
dignity and autonomy. It also precludes the kind of growth and explora- 
tion that inquiry requires. 


However, other values can conflict with liberty. One individual’s 
iberty can conflict with another’s welfare. Moreover, individual liberty 
may be threatened by the state. It is not surprising, then, that those in 
the liberal democratic tradition have been concerned to demarcate the 


proper scope or range of individual liberty. The problem is that of 
eci ng just when it is justifiable for individuals, groups, and institu- 
tions to impose barriers on choice or action. For example, should some- 
? ne f. r , ee *° watc h pornographic movies at home? At a movie theater? 
n a n ergarten classroom? Should free speech be extended to those 
who support racist and totalitarian ideologies? Does freedom include the 
freedom t° advocate the elimination of freedom? 

. . is v Y ante f is a criterion for distinguishing those areas in which 
.l,*?™ ^ ^ rs * s Permissible from those in which such restraint is 

nrnnncTil k V tbe most important criterion of demarcation was 
freedom' On L,°bZy * ““ '' n ^ el ° q " enl defense o£ individaal 
In On Liberty, Mill declares that: 


. W ^ c ^ mankind are warranted individually 
o their S m . lnte r* e ™S with the liberty of action of any 
which nmvp ^ H se ^‘P rotec ti°n. That the only purpose for 
be ri S htfull y exercised over any member of 
against his wil! « * to prevent harm to 

£5 ™r» good ’ cither physicd - 
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This passage has long been cited in defense of civil hb ® rbes “ 
dividual freedom. Each person, it asserts, is to be granted a phere of 
inviolability in which to do as he or she wishes. The sphere ^ hrmte 
only by the like sphere of others. Paternalistic coercion 
of the agent is ruled out. Interference with one person 
when necessary to protect others from harm. Sett- regardmg actoom 
those that affect only the agent-may not be mt rfered wi h Oth 
regarding actions-tliose that may lead to harm to others-are fair game 

for regulation in the J we will call it, by appeal to 

Mill defends his harm P rmc 'P le > . it wi ]l b e profitable 

utility. Before considering its justificati , ’ , i,ow are 

first to consider more closely just what it s a es. t harm to 

we to understand “harm”? If we do not know what is to count as harm 

others, we cannot apply the harm princip e. criterion 

Perhaps physically hurting or causing mmeone p ^ 
of harming. However, one can hurt P hurt some one 

them, so this proposai fails For exam^ , and n(jt harming the 

when filling a cavity, but the denh 1 being physically 

patient Likewise, someone may sensation, e.g., by having 

hurt or being caused to experience a painful sensation, g, 

valuable possessions stolen. th that 0 f physical hurt or 

Harm seems to be a b ™ ad f r delimit harm. To harm X is to 
pain. We will assume here that m not jn one - s interest to be 

damage X's interests. 15 Since it n T bysically hurting or pain- 

physically hurt or caused to expen P ^ P ^ n0 , (he on i y ways, 

ing normally are ways of harming. . degrading are other 

Insulting, excluding, discriminating aS>^ ^ ()r pain while the 
ways of harming that need not inv P at ] cast seems to be 

concept of an interest is far from c > m potential desires, or 

something necessary for carrying ou the harm principle states 

for securing our good. Understoo i .g’ able on ly when necessary 

that interference with anyone s a others. 

to prevent damage to the *J|| er ** ° t draw between self and other- 

But is the distinction Mill a P ^ other-regarding? Even the 
regarding actions viable? Aren t ai • * bome can change one s 

reading of a book in the privacy ° , (0 ot h c rs. Thus, Mill's con- 

ehameter in a way ultimately de^ ma!ntained that: 
temporary, James Fitzjamcs ot p 

the attempt to distinguish .^"^"tmmpTto distinguish be- 
acts which regard others is 
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tween acts which happen in time and acts which happen in 
space. Every act happens at some time and in some place, 
and in like manner every act that we do either does or may 
affect both ourselves and others.’” 

Mill is not without reply to this objection. He acknowledges, for 
example, that acts performed in the privacy of one's home might con- 
stitute a bad example for others who learned of them. He rejoins that 
if the example is truly a bad one, others, seeing the harm brought about 
to the agent, will not follow it . 17 Likewise, Mill denies that long-range, 
indirect consequences of an act, render it other-regarding. He distin- 
guishes harmful consequences of neglect of a duty from remote long- 
range consequences of ordinary human actions. If we were to interfere 
with the latter, no sphere of liberty would exist at all. Hence, “No person 
ought to be punished simply for being drunk: but a soldier or policeman 
should be punished for being drunk on duty.” 18 It is only the immedi- 
ate, direct risk of harmful consequences that can justify interference, 
owever, even if these replies are satisfactory, the harm principle still 
aces many serious objections. We will consider attempts to override it 
m three areas, namely, those concerning offensive acts and the enforce- 
ment of morality, paternalistic interference, and interference with free- 
dom of thought and discussion. 


Offensive Acts ond the Enforcement of Morality 
Offensive Acts 


to ^’ stinction has been attacked by appeal 

demonstrating fa* act °" ** ^ment, since any act, e.g., 

offend someone, ^ dandn8 ’ 

distinpui^ntTn'!!^ r COns equence, it is sometimes suggested that we 
of offense as hi" harmin S* For, if we were to count the giving 

micht be offemi™’ t ° harm princi P Ie would be vacuous. Since any act 
is claimed it ’ ^ ° SOme ’ an y ac * m *ght be harmful to some. Thus, it 
and harming ltnportant to draw a sharp distinction between offending 

never h'lrmfnWr/tk S ^ usi ^ e t0 think that the giving of offense is 

witnessing what theyrc^aff 5 '' P T’ e T Y ^ deeP ' y 
A ” ® ard as ,rnmora I or obscene acts and behavior. 

Per “ n J mi '>' ^ significantly pained by seeing or hear- 
ing about what he regards as a sacrilegious speech or play. Virtually 
anyone in contemporary Western societies would be disgusted by public 
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defecation. In at least some such cases, the offense given can be not o^y 
upsetting but can induce rage, affect health, and perhaps even alter the 
course of a persons life, e.g., as when someone makes it her or h>s life 

work to stamp out pornography. , , . i „ <. a f e 

Can the claim to liberty be reconciled w.th the » _ £ 

from constant offense? A first step at reconc.hahon woidd mvoi™ di^ 

anguishing easily avoidable from e “”^°ean be avoided with a minimum 
or behavior that is regarded as offensive , . . , ma V e the 

of effort, it is not unreasonable to expect those who objeet to make tae 
minimal effort required. Surely, liberty is of great ermu^ vahie to out 

relations on the subway during rush y ® should be beyond 

between the proverbial j consenting ^adults ^ 

the scope of the law. Anyone shou tend to lurid bill- 

movie ff they so wish but such freedom shou ' d "°F “‘“mess. 

board advertisements that passers-by emmo p avoidable and the un- 

How exactly is th % b ° Und ,^ bt tnf any precise formula can be 
avoidable to be drawn. It rs doubtfu ^ * mechanical fas hion. 

constructed that then can be app ‘ establis h ed by democratically en- 

In practice, the boundary should However there are limits on 

acted statute, as applied by tbe limits are set by the value of 

how far democracy may go here. individual liberty, the burden 

liberty itself. In view of the at least /(«) that the 

O proof is on those who would I lim t avoided; (b) that it is not 
allegedly offensive behavior can , bc behavior in question need 

feasible to provide a restricted are tbat ( b e behavior is widely 

not be witnessed by the genera pu as a whole; and (d) that 

regarded as deeply offensive in expression of an ideology or 

‘he allegedly offensive behavior nder the heading of free speech. Wo 
■deal that ought to be protected offend someone, we cannot 

also should remember that since any • ender j n g liberty entirely, 
prohibit all offensive behavior wi i r (0 du . standard of what 

In practice, the courts often hayeappealed to f ^ ^ 

*he community in general finds o en . . is to characterize the 

"hich has not yet been performed sa * ^ ’should not define the 

relevant community properly. rCS v 0 f the very same movie is 

community so narrowly that the s ^ lwo neighboring suburbs, 

flowed in one and prohibited m » ^^unity so broadly that what is 
^ e t one might not want to defin nlU st also be permissible 

Permissible on 42nd Street in New 

1° an Amish community. »i ie guidelines sVetched nlxive 

It is reasonable to cone u e * t irt ] cn c f proof on those who 
should be interpreted as placing a i * . 
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would restrict liberty to minimize offense. This is a moral judgment con- 
cerning the importance of liberty that we hope is warranted in view of 
the arguments for liberty of Chapter 3, as developed in later sections of 
this chapter. 

The Enforcement of Morality 

In 1957, in Great Britain, the Wolfenden Report concluded that 
homosexual behavior between consenting adults in private should not 
be subject to criminal sanction. In the spirit of Mill’s harm principle, the 
report argued that the law should not favor particular patterns of be- 
havior or ways of life unless necessary to protect others. The Wolfenden 
Report reflects the view of those liberals who, following Mill, maintain 
that immorality as such is not itself a reason for imposing criminal 
penalties. In this view, crime and sin are not coextensive categories. 

This liberal view was attacked in Mill’s time by James Fitzjames 
Stephen and in our own by the distinguished British jurist Lord Patrick 
Devlin. Let us consider Devlin’s case for the enforcement of morality. 

Devlin’s Argument. The foundation of Lord Devlin’s position lies 
in the claim that society has a right to protect its own existence. He 
then maintains that a common public morality is one necessary condi- 
Uon of a society s survival. But certain acts, even though they may not 
harm other individuals in Mill’s direct sense undermine the public 
morality. 1 ® Accordingly, society has the right to regulate such acts in self- 
e ense. . . . society may use the law to preserve morality in the 
same way as it uses it to safeguard anything else that is essential to its 
existence.” 20 

. Devlin does not maintain that every act widely believed to be 
immora should be legally prohibited. In fact, he favors maximal toler- 
ance, consistent with the security of society. 21 The position Lord Devlin 
ta es, ^ en, is that without shared ideas on politics, morals and ethics, 
no society can exist. ^ 22 This central core of the public morality, which 
is essential to society’s very existence can and should be protected by the 
criminal sanction. Contrary to some critics, Devlin does not view moral- 
ly as a seamless web,” every strand of which is to be protected. 23 All 
he need be committed to is that some elements of the public morality 
are so essential to society’s existence that sins against them are to be 
counted as crimes as well. 

Hart’s and Dworkin’s Counterattack. There is a serious problem for 
Devlin, however, which critics have not hesitated to exploit. The prob- 
lem is this: How are those elements of the public morality essential for 
society s survival to be distinguished from those elements unessential 
for society’s survival? 
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Devlin would respond that the proper test is the reacUon rf the 
“reasonable man.” The reasonable man should not be confused with the 
rational man: 

He is not expected to reason about aching, «£«*!«£ 

ment may be largely a matter of ee g. 

pose, I should like to call him the maninta,™ y box, f orthe 

moral judgment of society must be after dis- 

any twelve men or women drawn at random ought after 

cussion be expected to be unammous.- 

It is this feature of Devlin’s portion that h- fcetom HJA- 

Hart and Ronald Dworkin. Hart and Dwor * ]| p> wor kin 

tive morality against Devlin. 

means by “morality is widely shared f S Ilre iudices the status 

and disgust, there is no justifiration for g. ^ whether the 

of law. Rather, Hart asserts that th 8 tition or misunderstand- 
general morality is based on ignorance, P ^ hlackmail and the 

ing . . . and whether the misery to arc weU br- 

other evil consequences, especially “ ^exu maintains that Lord Devlin 

stood." > 5 In a similar vem, Ronald Dw _„_ ona ] prejudices. At the 
has not distinguished moral conviction^f^ ^ ^ rat h er tlian emo- 
very least, moral convictions must b t minimal standards 

tion, must be arrived at autonomous y, ■ e w j ( j, Devlin’s position, 

of evidence and argumentation The morality counts, 

Dworldn tells us, is not his idea that morality.” 2B 

but his idea of what counts as the S’™™ criticism of Devlin surely has 
Reflections on the Debate. Th “ itted to prohibiting interracial 
force. Devlin, for example, seems segregated society would 

handholding if a randomly selecte ,ur ^ vlin ’ s critics are right in con- 
hod such behavior intolerable. y> proper source of wisdom 

tending that the “reasonable man is rx ^ Devlin is left without 

0n the nature of the public mora ty. elements of the public 

means of distinguishing essential trom ma k e the distinction but 

morality. He relied on the “reasonable m 

that reliance is unwarranted. _ ppm to agree on one point. 

However, Devlin and his crx cs ^ morality could be identi- 
Oamely, that if essential aspects o surely there are enormous 

fi ed, they should be protected by law- Social scie ntists might 

Problems about identifying the essen t ^ s WO uld not show if such 

l el1 ns what people believe are essential p Q we wa nt physicians 

beliefs are correct. Who is to be ® s j n( Justry? Labor leaders? 

making the decision? Philosophers seems convincing. 

Professional golfers? No answer of this Kin 
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Perhaps we ought to appeal to the democratic process, the deci- 
sion of the majority of all the people. But this would bring us right back 
to Devlins “reasonable man" standard, one that has already been re- 
jected as inadequate. 

What we suggest is that the whole issue can be avoided. Devlin 
and his critics each make an assumption that can be rejected, namely, 
the assumption that a society is entitled to protect itself from any kind 
of assault on the essential elements of common public morality through 
use of the criminal sanction. We suggest that even if the essential ele- 
ments could be identified, society has no such right. That is, it is always 
an open moral question whether any society ought to survive, where 
survival is understood merely in terms of “survival of an essential 
public morality.” Perhaps the shared morality ought to be changed, 
even if this means bringing a new society into existence. Devlin, and 
apparently Hart and Dworkin, do not clearly distinguish between legiti- 
mate and illegitimate methods for bringing about change. Respect for 
others forbids forcing change down their throats. Society surely has the 
right to protect its members against coercion. On the other hand, as Joel 
Feinberg points out: 


a citizen works legitimately to change public moral beliefs when 
e openly and forthrightly expresses his own dissent, when he 
ttempts to argue, persuade and oiler reasons and when he 
ves according to his own convictions with persuasive quiet 
an . S ni ty, neither harming others nor offering counterper- 
suasive offense to tender sensibilities. 27 

,1 What this passage suggests is that if one is really committed to 

nr prior f ° & a ^ on S h nes developed in Chapter 4, one must be 
r. . ,° r * c debate and decision on whether the public morality 

thLfrWn^r 15 - 11, B r Ut k° w e!se is chan g e to be promoted except 
o ,? nsi eration of argument and example. As indicated in Chapter 
p PVTiprim^t ^ a contribution to moral inquiry. Hence, the ruling out 
l ™ hvi ° 8 iS n0t P ermi ssible. For example, new living ar- 
g , , e Ween "^en and women, communal child-raising practices, 
or eman or equal rights for homosexuals may be attacked as sub- 
\ersive o e socia order. But what could be better evidence of whether 
e socia or er ought or ought not to change than an examination of 
th f lV£ l S if” 56 Wh .° choose alternate ways of living? Devlin has not 
adequately distinguished majoritarianism, i.e., the standard of the reason- 
able man, rom emocracy and the safeguard for rational inquiry that 
democracy presupposes. 

We suggest, then, that legal prohibition of offensive or immoral 
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acts be confined to those cases where the objectionabl behavro is if 
ficult to avoid. In other eases, the value of liberty rtse l as wenas he 
requirements of the democratic process, properly understood, restart 
scope of the state’s authority over us. 


Paternalistic Interference 

r • ;nfr»rfprpnce for the benefit of the agent 

Paternalistic interference is mte ^ of the person 

whose liberty is infringed upon. I According to the harm 

coerced, not the prevention of harm t ■ where adults 

principle, paternalistic interference is unjustified, at least where 

are involved. But is such a view accepta _ ® rf ce ian ge from suicide 
Examples of allegedly patema is menta lly ill but not danger- 
prevention and involuntary confinem motorcycle riders to wear 

ous patients to passage of statutes requ g -p 0 j-, e surej SU ch 

helmets and automobile occupants to wear s victims may have 

interference need not always be paterna ^ Ae statutes requir- 

to be cared for at the public expense, ■ nrot ecting the public from 
ing helmets and seat belts can be " e ' v f “ P e f ^ consfder if such 

undue medical costs. For the momen , ’ justifiable when 

statutes, and other similar kinds of interference.^are ^ ^ ^ 
they are patemafistic in character, er « ; ’. ntervention lhat is 0 f te n re- 
plored by considering in detail a namely intervention in order 

garded as both paternalistic and jus 1 
to prevent suicide. 

Paternalism and Suicide Prevention 

Hv self-regarding. Loved ones. 
Suicides are not always or even usuc , are jj^le to harm, 

dependents, and associates of the vie 1 m b e justified on othcr- 

Accordingly, in a number of cases in erv j ou ^ t f u ] jf extensive, lengthy 

yegarding grounds. However, even tere, her . rcgarding grounds alone, 
interference with freedom is °" ncfits rcc eivcd. (In any case a 

The loss of liberty may outweigh the 0 to ^ help f u i to family. 

Person who is constantly suicide is 1 tliat suicide prevention 

friends, and associates.) So, while "hcnng, ,, als0 well to 
°ftcn can be justified on other-rcgaraint b ^ rca ily not his or her 

remember the costs of ruling that a P^ r th a t is of interest here, 

0Vvn » but is under the control ° harm others. Is purely paler- 

howeve * ’ " ’ * 


vn » but is under the C0 . nlr0 \°. Ann not harm others. Is purely pater- 
uvever, is that of suicide that - i( j e justifiable? 

na '«lic interference with n potentials ,Iv conflicting ways on 

Most of us will be moved !" "° “£ n , ion .'On the one hand, at 
of the legitimacy of smc.de preen 


the i 


issue 
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least in cases where either there are no dependents or dependents are 
unlikely to be seriously harmed, we are inclined to say that a persons life 
is that person’s own business. At least in cases where suicide is unlikely 
to involve harm to others, interference seems to imply that the agent 
in question is really like a child, unable or unwilling to make respon- 
sible decisions. On the other hand, it does seem callous simply to stand 
by, allowing other humans to take their lives. It looks as if our compas- 
sion is at war with our libertarianism here. Is there any way to reconcile 
the two? 

One strategy of reconciliation is to restrict the applicability of the 
harm principle so that it allows at least some kinds of suicide prevention. 
Mill himself suggests one such approach when he declares that 

It is, perhaps, hardly necessary to say that this doctrine is 
meant to apply only to human beings in the maturity of their 
faculties. . . . Liberty, as a principle, has no application to 
any state of things anterior to the time when mankind have 
become capable of being improved by free and equal dis- 
cussion . 28 

This passage suggests a position according to which intervention with 
another’s action in order to prevent suicide is justifiable where there is 
reason to believe the agent in question has not made a rational, respon- 
sible decision. 

How might one fail to make such a decision? For one thing, a per- 
son might be in the grip of an abnormal, highly emotional mental state, 
e.g., extreme anxiety or depression. While in such a state, suicide might 
seem a desirable alternative. However, if the person were to return to 
normal, suicide would no longer seem acceptable. Surely it is justifiable 
to intervene in such cases in order to make sure that a person’s decision 
to commit suicide is one that has been given sufficient consideration and 
examination. To allow a fleeting desire or an unusual emotional state 
to bring about such an irrevocable decision is to ignore the agent’s own 
rational plan of life that might be adhered to given further opportunity 
for reflection. As one suicidologist has declared of the proverbial busi- 
nessman on the ledge of a tall building, “He is on the ledge rather than 
in his office because he wants to jump. But he is on the ledge rather 
than in the air because he wants to live .” 29 Intervention, at least for 
the purpose of allowing due consideration and time for cessation of ab- 
normal and/or fleeting moods and impulses, seems fully acceptable. 

And, of course, the potential suicide might not just be in the grip 
of a fleeting depression or an abnormal mood. Such a person may he 
highly neurotic, mentally ill, or under the grip of a recurring compulsive 
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a- m «* -s, it S v st e e d 

has decided to commit suicide at at . , j Qes 

thing that happens to one rather tl '“ n s °™ C ’ J Dr . Thomas Szaz 
It is true, however, that psychiatrists such as ^ of 

have raised suspicions about the egi Berlin has warned us 

mental illness. 30 And, as we have see , surely it is sometimes 

of the dangers of forcing people to e * and s0 cannot make 

the case that people are not in contro ]east; we can conclude that 
rational, responsible decisions. At tn r /n'nnrational) distinction 

if the responsible ( rational )/nonresponsi intervention for 

can sometimes be applied, it provides a justification 

the sake of suicide prevention. 1in „ tw0 kinds of mistakes. 

Care must be exercised, however, 111 because a person is a po- 
First, it should not be concluded tha P be rat i on al or responsible, 
tential suicide, that person necessany ,■ ] responsible suicide 

This would be to rule out the possibility °f a ratrona^, ^ ^ ^ 
by definition. Such a move is ° r "j d simply have to invent a 

the facts, not the facts themselves. „„ents who take or attempt to 

new word to refer to rational, responsi e arR ra tional or respon- 

take their own lives. The claim that no because of linguistic fiat, 

sible would be true, but only tauto ogl ... j e! ris]ation for fact, and 
The danger here is that of mistaking i tbe freedom of auton- 

on the basis of such a confusion, too extensive interference 

omous agents. Second, one must e incompatible to say both 

hi the lives of potential suicides. Thus it , that the patient 

that a patient’s mental state is flee g Intervention of some prefi- 

must be confined for long periods o • entia f su icide as a fail 

binary sort may be justified in oil c * think bis or her situation 

safe device, designed to allow the 8 no t rational or responsib e 

through. But the presumption that an 8 wben the person in ques- 

can he overridden in particular cases. failure to allow suici e 

tion is suffering from a painful terim , but may be just plain 

may not only unreasonably infringe 

"tiel as well. 31 , . q oerso n should be allowed to «m- 

Does this reasoning imply that a pers ^ ^ shou]d be permitted 
tract into slavery? It might seem as it ht be justified to insure 

u »fler some circumstances. Interfe Bu{ once such a conclusion 

the agent is rational and autonom • ^ for inte rferencc. 

is established, there would seem , reasoning may be c og CI ’ 

We suggest, however, that ^ ' in tbe case of contract- 

the case of suicide prevention, it * not “f ddc especially when moti- 
ln S into slavery. The decision to co * ind!gri ities of a painful ter- 
med by a desire to escape the ravages 
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minal illness, can itself be an expression of autonomy and dignity 
Suicide may be contemplated because illness or some otlier evil would 
rob the subject of autonomy and dignity. Without these, the subject be- 
lieves, life is not worth living. To contract into slavery, however, is to 
choose a life without autonomy or dignity. While suicide can be com- 
mitted out of respect for such values, the decision to become a slave 
represents their abandonment Hence, we suggest that the harm prin- 
ciple is overridden in cases where the agent would choose such extreme 
degredation that the very values of human dignity and respect for per- 
sons, which lie at the foundation of the harm principle itself, are irre- 
vocably abandoned. 


Extension to Other Cases 

This discussion of suicide prevention suggests that the following 
are acceptable principles of paternalistic interference. 

1. One may patemalistically interfere with another in order to insure that 
that person’s behavior is autonomous. 

2. One may patemalistically interfere with the behavior of nonrespon- 
sible persons, e.g., children, the severely depressed and disturbed. 

3. One may patemalistically interfere with another’s behavior in order to 
prevent an act the consequences of which are final in that (a) they 
irrevocably commit the agent to an act or way of life which is likely 
to be extremely harmful to him; and ( b ) which constitute an abandon- 
ment of the very values of rationality, human dignity, and self-respect 
that justify concern for individual liberty itself. 

These principles are at best only prima facie justified. In any given case, 
they may be outweighed by the value of liberty. However, they do con- 
stitute guidelines that indicate the sort of considerations relevant to 
justification of paternalistic interference. Each, we suggest, is compatible 
with the harm principle. 2 states the limits of applicability of the harm 
principle while 1 allows interference for purposes of checking that the 
limits have not been exceeded. 3 indicates that the harm principle is 
limited by the very same values that justify it itself. 

How might these principles apply in practice. Mountain climb- 
ing, for example, although risky for the participants, could not be inter- 
fered with justifiably. Normally, mountain climbers are autonomous 
rational agents. Although the decision to climb may be momentous, in 
the sense of 3a, it surely does not represent an abandonment of autonomy 
and rationality or self-respect. The decision to participate in an activity 
which, although dangerous, requires great skill, gives participants a sense 
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of achievement and exposes them to the beauty ^dmajesyofour 
world is not only an intelligible decision but often may be an ^mutable 
one as well. On the other hand, a more plaus.ble d not fully ' »ta ■ ^ 

ease can be made for legislation that requires that seat belts be 
in motor vehicles. The failure to wear such belts . - ^ 
of lack of proper habits than consciousc oice. y, ^ addiction . 

sanction interference with activities that an( j 

Heroin addicts, for example, certainly seem to run afoul of both 

3b. 

In On Liberty, Mill maintained that: 
the human faculties of perception, 

feeling, mental activity wdeven m m£ , n(al and the 

ercised only in making a cnoic . . ' , . b y being 

moral, like the muscular powers are ^proved ontyj rf 8 
used. ... He who lets the world, other 

choose his plan of life for him, has rm need y 
faculty than the ape like one o im 

Tliose who Bnd a society of apelike 

to be skeptical of paternalistic interven i • designed to protect 

admits of justified exceptions where paternalism is designed 
the autonomy of the agent in the long run. 


Freedom of Though# and Discussion 

The second chapter, of On L, ^' J “ e ^ t e ] oqu ent and moving 
thought and Discussion." It is P er h a P banter Mill sets himself the 
defense of such freedom available, n bought and its natural 

task of applying the harm prmc|k t fr ^ thought the harm pnn- 

extension, freedom of speech. Exactly i ear 

taple would apply in this area, however i ^ ^ from abso lu te 
Perhaps Mill believed no harm view is most implausible, 

freedom of thought and discussion, boon . f ro m such f re e- 

however. All he need establish is that any ^ utili m ria n, Mill needs 
° m is always outweighed by the ene , ’ art from any appeal to 

5-i“ ?» r~n i S?JS£& 


to establish the usefulness of such free Jj” 1 0 <j es t conclusion— that the 
abstract rights or justice. It is this relative ^y always outweigh 

benefits of absolute freedom of thoug .|-)_ t hat will be of Im- 

the costs (in some utilitarian sense of outweig 

Mediate concern here. , in this context. Interference 

Mill is insisting on absolute freed ^ « If a H mankind 

Vj tk thought or discussion in itself 1 
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minus one were of one opinion, mankind would be no more justified in 
silencing that one person than he, if he had the power, would be justified 
in silencing mankind.” 3 ‘ We will now consider Mill’s argument for this 
thesis. 

Mill's Defense of Liberty of Thought and Discussion 

Mill believed that freedom of thought and discussion are valuable 
because of their Intimate connection with rationality. To be rational is 
at least in part to use procedures that enable us to detect our errors and 
arrive at more warranted belief. Mill held that thought and open discus- 
sion are the principal procedures that allow us to attain such a goal: 

the particular evil of silencing the expression of an opinion 
is that it is robbing the human race, posterity as well as the 
existing generation— those who dissent from the opinion still 
more than those who hold it If the opinion is right, they are 
deprived of the opportunity of exchanging error for truth: 
if wrong, they lose what is almost as great a benefit, the 
clearer perception and livelier impression of truth produced 
by its collision with error . 53 

Without freedom of discussion, and the open exchange and criticism 
such discussion involves, we are deprived of the chance of having our 
errors corrected and condemned to hold the views we do hold as preju- 
dices, without rational foundation. Thus, it can be plausibly argued that 
eventually criticism of the American involvement in Vietnam was able 
to bring about a perceivable shift in public sentiment about the cor- 
rectness of the war. Free discussion is the mechanism for detecting and 
correcting error. 

Mill considers the objection that we must often act on information 
that might be false, not having the time to check or even consider all 
available evidence. Why then should we not supress an opinion if we 
have good reason for believing it to be false and dangerous? Mill replies 
that it is one thing to reject an opinion after arguments for it have been 
considered but quite another to ban it without even a hearing. “Com- 
plete liberty of contradicting and disproving our opinion is the very 
condition which justifies us in assuming its truth for purposes of ac- 
tion.” 38 

Mill s first premise of his defense of freedom of thought and dis- 
cussion is that such freedom is necessary for the correction of error and 
appreciation of truth. As a utilitarian. Mill also must establish a second 
premise; namely, that correction of error and appreciation of truth are 
useful in some utilitarian sense of that term. Presumably, Mill would 
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argue that the process of inquiry would allow society to . avoid serious 
error by exposing mistaken reasoning or dubious assump 1 . > 

is more likely that a free society will choose optimal 
that an unfree society will make such choices. Moreover, MU ^o a rgue 
forcefully that freedom of thought and discussion leads 

points of view, which in turn produces inventiveness and independence 

among the citizenry. New ideas produced by an 1 intellectual 

pendent people lead to social, technological, scientific, and intellectual 

progress, which in turn benefits * e ^hether'such a classical utilitarian 
However, it is at least unclear whether suen a , best 

defense of free thought and discussion 1 how can an abso lute 

promotes utility may vary from context Thus Tames 

prohibition on interference he justified by appeal to utility. Thus, jam 

Fitzjames Stephen argued that 

the question whether liberty is a good m- bad 1 thrng appears 
as irrational as the quesdon tjheflwr&a » a go an(] 

thing. It is both good and bad to such re- 
circumstances. . . . We must con advantages and dis- 

marks as experience suggestsabou t> ^ particular cases.- 17 
advantages of compulsion and y 

. Utilitarians might try to meet -ch - objeedon byjped mthe 
utility of rules rather tlian acts. Rule u 1 cr fe r ence promotes utility 

« Chapter Two, could maintain that even support is the 

>“ particular cases, the rule that has e . ver wou ld probably cbal- 
? ne enjoining noninterference. sle P"f"; , , e ’ utilitarian case rests; 

•enge the empirical premise on w ic uberty of thought and dis- 

namely, that the rule of nomnterfere re : 0 j n that an open, free 

uussion best promotes utility. Step en r _ nt i essn ess that are avoided 
society promotes the kind of amnety appear that even if the 

traditional, closed societies. Th » ; of die act or rule vanety, 

classical utilitarian defenses of liberty, . j emp irical claims. 

do 5° through, it is only by °" 5t argume nt is not in the main- 

However, we suggest that ■ M “ a]t hough he often equivocates, 
heam utilitarian tradition at all. ’ tonom0 us individuals as the 

Mill regards the development of cnb< ? ’ ,„ he w orth of a state in the 
■ntrinsic good to be produced. For Mi in, Social institu- 

' lr, S run is the worth of the individua s V . nd | vj(Jual; . , hey develop, 
t'uus are to be judged according to the m and promotion of 

Although the relationship between t ( f m5 tmtion is unclear, 

* favorable ratio of want satisfaction fl]c crcation of critical, 

1110 relationship between free discussi 
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autonomous individuals is not. The latter are produced, Mill believed, 
through participation in the former. Since the goal is development ot 
an atmosphere where such individuals can grow and flourish, Mill held 
that an absolute prohibition on interference was justified. 

Whether Mill ever unequivocally adopted such a position is un- 
clear, although he surely was attracted by it. In any case, we suggest 
that a stronger defense of liberty of thought and discussion can be made 
along such lines rather than through appeal to quantitative considera- 
tions of utility. 

But attractive as it is, this response is not entirely free from ob- 
jection. Suppose that by restricting freedom of discussion, a vastly 
more favorable ratio of want-satisfaction to frustration could be pro- 
duced, although at some cost in terms of the autonomy of the popula- 
tion. Why in such circumstances would it be irrational to interfere with 
freedom of thought and discussion. Since Mill himself never adequately 
clarified the relationship between the quantitative and self-realizationist 
aspects of his utilitarianism, it is not entirely clear to which he would 
give priority. We suggest that his self-realizationism should triumph, 
but also that self-realizationism represents a significant modification in, 
if not a downright depaiture from, utilitarianism. In any case, we will 
present our own views on the priority of liberty in the concluding sec- 
tion of this chapter and develop them further in Chapter 7. 


Repressive Tolerance 

An investigation of freedom of thought and discussion would be 
incomplete without an examination of the views of Professor Herbert 
Marcuse on tolerance. Professor Marcuse, who writes from a Marxist 
perspective, has long been an influential and acute critic of what he 
regards as the repressive features of life in modem industrial societies, 
capitalistic and communistic alike. 

_ ^ er haps what most repels Marcuse about modem industrial states, 
particularly the Western democracies, is the extent to which their prac- 
tices and institutions force all thinking into a "one-dimensional” mold. 
Techniques, such as the interruption of a filmed news report of a mas- 
sacrc by a deodorant commercial, and prostitution of language through 
which an invasion becomes an incursion, shelter the populace from 
reality. An economic system that absorbs and markets criticism of it- 
self converts tolerance and free discussion into foundations of the status 
quo: 


within a repressive society, even progressive movements 
threaten to turn into their opposite to the degree to which 
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they accept the rules of the game. To take a most controversial 
case- the exercise of political rights (such as voting, letter 
“ nr ) in a society of total administration serves to 
sCgd.cn this administration by testifying to the existence 
of democratic liberties which, in reality, have . . . lost their 
effectiveness. 30 

To cite one of Marcuse’s examples, literary works of aHenaUon and 
protest “are themselves incorporated into this society and armdate ns 

tion of free discussion and tolerance of opposing ide protects 

“. . . it refrains from taking sides but in doing so factually protects 

the already-established machine^ of disc”— ^ critical and 

Professor Marcuse grants that in a y the ^ 

autonomous individuals, Mill's defense of i er y 
Put in our own society and those like it. 

The means of mass transportation ^,“”"",5"’ irresistible 
commodities of lodging, food ai indu5t ry carry 

output of the entertainment and in , fo ™ a . t ‘ 0n car tain . . . re- 
with them prescribed attitudes an ■ of ’ ]ess pleasantly to 
actions which bind the consumers the w h 0 I e . . . . 

the producers, and, through e ’ , thought and he- 

Thus emerges a pattern of by their 

havior in which ideas, aspiration ] rse of discourse and 

content, transcend the establish ^ ^ (he tera)s o£ this 

action, are either repelled or r 
universe. 42 

Consider here the fate of a work of ra rea d yet changes 
seller read in every suburban commun y. 

hardly anyone’s life. , , - . ^.jrion on liberty “has no 

Mill himself acknowledged that 1 Jv°y n( j have become capable 
a Pplication . . . anterior to a time w en ^ „ 43 - s Marcuse’s point 

Ofb, ■ 

that 


vuucanon . . . anterior iu » . •• r, ; s Marcuse’s point 

ot being improved by free and equal discussion. 


we are anterior to that time: 

Universal toleration becomes 

no longer prevails, whe , n *^du 0 ls w l,o parrot, as their own, 
ulated and indoctrinated mdivi 
the opinion of their masters. 


What then does Professor Marcuse re 


•commend? While acknowl- 
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eddng that “democratic tolerance is under all circumstances mor 
humane than an institutionalized intolerance which sacrifices . . • hvi g 
generations for the sake of future generations,” Professor Marcuse re- 
minds us that these are not the only alternatives. 45 Rather, in a society 
where the preconditions of truly critical discourse are absent, 
cannot be allowed to protect “false words and wrong deeds. in 
order to develop a society in which autonomous individuals can grow 
and flourish, repressive tolerance itself must be overthrown. This may 
require 


apparently undemocratic means. They would include the with- 
drawal of toleration of free speech and assembly from groups 
and movements which promote aggressive policies, armament, 
chauvinism, discrimination on grounds of race and religion, or 
which oppose the extension of public services, social security, 
medical care etc. Moreover, the restoration of freedom of 
thought may necessitate new and rigid restrictions on teach- 
ing and practices in the educational institutions, which by 
their very methods and concepts serve to enclose the mind 
within the established universe of discourse and behavior— 
thereby precluding a priori a rational evaluation of the alter- 
natives. 47 


Marcuse’s argument, then, is this. The liberal case for free speech 
and discussion applies only in societies where genuinely rational dis- 
course can take place. A one-dimensional society like ours is precisely 
the kind of society where the argument does not apply. Here, the liberal 
case for toleration and freedom only supports the repressive (although 
affluent) social order by legitimizing it, by making it appear free when 
it isn’t. Therefore, such repressive tolerance should not to be tolerated. 

How is Marcuse’s argument to be evaluated? We suggest that in 
spite of his penetrating analysis of some of the features of modem 
industrial democracies, Marcuse’s critique rests on faulty foundations. 
First, we believe that he misunderstands Mill’s defense of such freedom. 
Second, we suggest that if his overall analysis is correct, it undercuts 
his very own position. 

To begin with, Marcuse wrongly assumes that Mill meant freedom 
of thought and discussion to apply only in a society of rational, auton- 
omous men and women. This ignores Mill’s emphasis on the role of free 
discussion in creating rational, autonomous individuals. What Mill ac- 
tually said, of course, is that the principles of liberty apply after persons 
“become capable of being improved by free and equal discussion.” 
(See note 28 for this reference.) This is more than a dispute about 
proper exegesis of the text. What Marcuse ignores is the defense of 
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free discussion as a procedure through which people learn to disti 

guish warranted from unwarranted belief. , . 

But isn’t this begging the question? After all, Marcuse daum that 
free discussion in our society is a sham because e ou 
determined by the implicit ‘set’ citizens of a consumer soerety have 

been conditioned to apply. . ii j 
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others. Surely those who deny that “ “ s possessors of rationality 
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when such a policy has been arrived at by a just adjudication procedure 
suitably constrained. In addition to constraints suggested in this chapter, 
further constraints are developed in Chapter Seven. Accordingly, with 
the exceptions noted, and in the absence of “clear and present danger, 
the right to liberty cannot be overridden on paternalistic grounds, to 
enforce the moral beliefs or personal tastes of the majority, or to suppress 
unpopular or allegedly dangerous ideas . 50 In some cases, it will be con- 
troversial whether constraints on democracy have been observed or 
whether conditions for exceptions arc met. But while we cannot con- 
sider all “hard cases” here, at least ground rules for dealing with such 
difficult cases have been suggested. 


THE PRIORITY OF LIBERTY 


The right to liberty is one among several fundamental rights that the 
good state ought to protect and implement. However, these rights can 
conflict. In such cases, where one’s rights claim must remain unfulfilled 
in order that another’s can be implemented, the choice is to be made 
by democratic procedures, as outlined in Chapter Five. In Chapter 
Seven, we will advance additional constraints on democratic adjudica- 
tion, which depend on the economic level of the society in question. 

Influenced by John Rawls’s work (see our discussion of the lexical 
ordering of his two principles of justice in Chapter Four), philosophers 
have been paying increasing attention to what has been called the 
priority of liberty. Within the liberal tradition, liberty has always been 
assigned an especially fundamental place. Thus, we have already seen 
at in Lockes political philosophy, basic rights were rights to liberty 
rom interference by others. Nozicks contemporary libertarianism seems 
to recognize only the right to negative liberty. Even those whose work 
defends economic redistribution, writers such as Rawls and Tawney, 
ei er give priority to liberty or argue that economic equality contributes 
to greater liberty. 

In our view, when the right to liberty conflicts with rights to 
material prerequisites of a minimally decent human life, there are no 
grounds for a priori assigning priority to the former. The constraints 
developed in the next chapter constitute suggestions for how such con- 
flicts might be resolved. For now, we point out that since poverty, 
ignorance, and ill health can constitute barriers to liberty, or at least 
conditions that rob liberty of its value, there is no necessary conflict 
between liberty and economic redistribution. Liberty and equality can 
conflict, but they need not necessarily do so. 
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However, there is an implication of our position for the priority 
of liberty that bears mentioning now. That is, it seems wrong, from 
a natural-rights perspective, to trade away the right to liberty for wealth, 
once one has already obtained material prerequisites of a minimally 
decent human existence. While the notion of a minima y ecen uinan 
existence is vague, 51 what we intuitively have in mind is this: unce 
people have reached a certain degree of wealth such that not only are 
subsistence needs provided for, but decent medica care, e uca ion, 
clothing, diet, and housing are available, then the right to liberty in- 
creasingly takes priority over securing of greater an grea er 

In Chapter Four, we saw that John Rawls argued for a similar 
position. Unfortunately, Rawls was not able to show that his rational 
contractors would arrive at such a conclusion without unporting con- 

troversial psychological assumptions into the argumen . 
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tional wealth does not contribute to human igmty o 
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CONCLUDING REMARKS 

Bights arise from the equal claims of individuals to some level of pos- 
session of a fundamental or primary good. Liberty is such a good. How- 
ever, the right to liberty, like other fundamental rights, is a prima facie 
right. In cases of conflict, it sometimes is proper that it give way. But 
the right to liberty should give way only to other claims of right, not 
to the maximization of utility, the glory of the nation state, or to the 
claims of religious orthodoxy. Where liberty clashes with other rights, 
the other rights usually are those to the economic or material pre- 
requisites of an at least minimally decent human existence. In such 
cases, the conflict is to be adjudicated by the democratic process suitably 
constrained. In order to construct additional constraints, and to consider 
crucial economic problems in their own right, we turn now to questions 
of economic justice. 


Notes 


1 John Stuart Mill, The Subjection of Women, 1869, (London and New York: 
Longmans, Green and Co., 1911), pp. 42-43. 

2 This point is made by William A. Parent, "Some Recent Work on the Con- 
cept of Liberty," American Philosophical Quarterly 11, no. 3 (1974): 151. 

3 Joel Feinberg, Social Philosophy (Englewood Cliffs, N.J.: Prentice-Hall, 
1973), p, 7. 


/xt 4 Isaiah Berlin, "Two Concepts of Liberty,” in Berlin's Four Essays on Liberty 
(New York: Oxford University Press, 1969), pp. 121-22. 

3 Ibid., p. 122. 

6 Ibid., p. 122. 


7 Berlin seems to have adopted such a position recently. See, for example, bis 
remarks in the introduction to Four Essays on Liberty, p. xlviiff. 

8 Ibid., p. 131. 

0 Ibid., p. 133. 

„ 9? see C. B. Macpberson’s discussion in Democratic Theory: 

Essays in Retrieval (New York: Oxford University Press, 1973). chap. S. 

» This is suggested by Feinberg, Social Philosophy, pp. 1&-14. 

_ . ’“Gerald fp' hf^cCallum, Jr., "Negative and Positive Freedom,” Philosophical 
Review 76, no. 3 (1967): 314. 

73 See the arguments of chap. 3, in the section on "Justification.” 

_ , , ** s * uart Mill, On Liberty, 1859. Passages quoted are from Currin V. 
Shield, ed., (Indianapolis: Bobbs-Merrill Library of Liberal Arts edition. 1956), p. 13. 
All subsequent quotations from On Liberty are from this edition. 



liberty 185 


IS We follow here a suggestion of Brian Barry’s in Political Argument (New 
York: Humanities Press, 1965), p. 176 f. , 

» James Frames Stephen, Liberty, Equality, Fraternity (London: South, 
Elder & Co., 2d ed., 1874), p. r. 

11 Mill, On Liberty, p. 101. 

>8 Ibid., pp. 99-100. 

58, no!y*(1974) fsi-^fb'foi^what can^lie read^as^a^aptdi^tion^of^Deviin^position 
to the so-called new sexual morality. .. , 

20 Lord Patrick Devlin, ••Mn ra ls and the crinrinal^w. ta 

Enforcement of Morals (New York: 0xf “ r<i Y (Belmont Calif.: Wadsworth, 
Richard A. Wasserstrom, ed., Morality and the Law (Belmont, ca 

1971), p. 34. 

21 Ibid., p. 37n, pp. 39-41. 

22 Ihid., p. 33. (New York: Random House, 

23 H. L. A. Hart, Law, Liberty and Morality (Me 
I960), p. 81. 

24 Devlin, "Morals and the Criminal Law," p. 38. 

25 H. L. A. Hart, "Immorality and Treason," Listener. 30 July 1959, as 

printed in Wasserstrom, Morality ana the Law, P- . , , ». Yale Law 

, - Ronald Dworkin, "Lord Devlin 

Journal 75, as reprinted in Wasserstrom, Morality ana 

27 Feinberg, Social Thilorophy, p. 39. 

23 Mill, On Liberty, pp. 13-W. remark bul fi Kt heard it on 

29 We have been unable to trace the s ° u7 j j Thomas Szaz and an un- 

9 tape of a debate on suicide prevention tehveen^ 

identified opponent. The opponent was the sou Dell, 1961). 

30 Thomas Szaz, M.D., The Myth md 

v 31 See Marvin Kohl, The Morality of KjBmS. discussion of eu- 

Euthanasia (New York: Humanities Press, 1974), esp 

thanasia, on this point. 

33 Mill, On Liberty, p. 71. .. .. interference is justified 

33 Thus, Gerald Dworkin has argued that^patern ^ g . yen circumstances. The 
5 »Honal, autonomous persons would consent * 0 f as an ideal or hypothetical 
limits of paternalism are set by what migh , . rn Morality and the Law, 

“"tract. See Dworkin’s "Paternalism, Wasserstro 

PP- 107-26. , . _ , m .,. c h may be inter- 

. 31 Mill, On Liberty, p. 21. Most M* 7 * arising^ut care roust In: 

fered with to prevent a “clear and P r ® enl jf that legitimate protest is silenced. 
t3 ken not to construe "clear and present sc b £ action, not to interfere svith com- 
“ tty case, the goal here is to prevent a dangero 
1,1 unication as such. 

35 Ibid., p. 21. 

s ® Ibid., p. 24. 1 st cd., (New York: 

.. . 57 James Fitzjamcs Stephen, Liberty, Eqva ity, 

‘toll and Williams, 1873), p. 49. 

"Mill, On Liberty, p. Ml. _ . - r ,„| Wolff. Barrington 

39 Heihert Marcuse. "Repressive Jolera"“- ■ To/eranoe (Boston: Beacon 
Jr., and Herbert Marcuse, eds., A Crilmue w 



186 liberty 


Press, 1905), PP- 85-84. © 1965 by Herbert Marcuse. Reprinted by permission of 

Beacon Press. . 

Herbert Marcuse, One Dimensional Man (Boston: Beacon Tress, luM), 

p. 64. 

41 Marcuse, “Repressive Tolerance,” p. 85. 

42 Marcuse, “One Dimensional Man,” p. 12. 

43 Mfli, On Liberty, p. 14. 

44 Marcuse, "Repressive Tolerance,” p. 90. 

43 Ibid., p. 09. 

40 Ibid. p. 88. 

47 Ibid., pp. 100-101. 

48 Thus, the arguments of the critics of the Vietnam war eventually did influ- 
ence large numbers of people as have more recent positions taken by many feminists. 

49 This point is made by David Spitz, “Pure Tolerance: A Critique of Criti- 
cisms,” Dissent, vol. 21, no. 2 (1974), 259-269. 

ao One must beware of the dangers of the "dear and present” danger doctrine, 
as it can be used to suppress dissent through too wide an interpretation of what falls 
under the “clear and present” heading. 

51 But see our account of minimally decent standards in Chapter Seven. 


Suggested Readings 

Benn and Peters, R. S. The Principles of Political Thought: Social 
Foundations of the Democratic State. New York: The Free Press 
of the Macmillan Company, 1963. Chapter 10. 

Berlin, Isaiah. Four Essays on Liberty. New York: Oxford University 
Press, 1969. See particularly the essay “Two Concepts of Liberty. 

Feinberg, Joel. Social Philosophy. Englewood Cliffs, New Jersey: Pren- 
tice-Hall, 1973. 

Hart, H. L. A. Law, Liberty and Morality. New York: Random House, 
1966. 

Mill, John Stuart. On Liberty. 1859. (Widely available in a variety 
of editions.) 

Oppenheim, Felix E. Dimensions of Freedom. New York: St. Martin s, 
1961. 

Wasserstrom, Richard, ed. Morality and the Law. Belmont, California: 
Wadsworth, 1971. Contains articles by Devlin, Dworkin, Hart and 
others which were discussed in this chapter. 

Wolff, Robert Paul. The Poverty of Liberalism. Boston: Beacon Press, 
1968. Chapter One, “Liberty.” 



Liberty 1 57 


Articles: 

“Daniels, Norman. “Equal Liberty and the Unequal Worth of Liberty^ 
in Norman Daniels, ed„ Reading Ratals: CnUcal Studhxof A 
Theory of Justice. New York: Basic Books, 1975, pp. 253-281. 

MacCaelum, Gerau, C„ Jn. “Negative and Poritive Freedom/^ The 
Philosophical Review, Vol. LXXVI, No. 3 (1967), pp. 312^34. 

Marcuse, Herbert. “Repressive Tolerance,” in Paul ^ 

rington Moore, Jr. and Herbert Marcuse, A Cntique of Pure 
erance. Boston: Beacon Press, 1969. 

“Parent, William A. “Some Recent Work on the Concept of Liberty^ 
American Philosophical Quarterly , Vol. 11, No. 3 (1974), pp. 149- 
166. 

“Wertheimer, Aean. “Social Theory and the Assessment of Social Free- 
dom.” Polity, Vol. 7, No. 3 (1974), pp. 334-4360. 



Economic Justice 



After a period of relative optimism concerning the conquest of scar- 
city and the elimination of poverty, the recent years o en 
flation and a mowing energy crisis have caused the pressing problems 
of economic justice to regain prominence. Indeed, a number of economic 
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or religious groups is morally unacceptable. Our analysis is also con- 
strained by factual statements about the capabilities of economic systems. 
It does no good to argue that everyone ought to have a minimum income 
of $10,000 if that simply is impossible given the available resources and 
other facts about productive resources. The difficult task of moral phi- 
losophy is to steer a middle course between an impossible ideal and a 
rationalization of the status quo. It is this middle course that we will try' 
to steer in our discussion. In this chapter, we analyze traditional theories 
of distributive justice and conclude the chapter with our own theory from 
within the conflict of natural rights framework discussed in Chapter 
Four. 


THE MARKET SOLUTION TO ECONOMIC JUSTICE 

Classical Laissez-Faire 

In classical laissez-faire economics, the problem of distributive jus- 
tice was to be resolved by the automatic working of the marketplace. 
Distributive justice was not to be achieved by conscious striving. Rather 
it was to be achieved by the self-regulating device of the market place. 
Interference with the market mechanism, no matter how well-intentioned, 
created inefficiency and thwarted achievement. In other words, under 
a market system our rights to well-being and to liberty are not in conflict; 
the market system satisfies both of them. 

The recognition that the operation of the laissez-faire market sup- 
ports our right to individual liberty has not only been the thesis of the 
libertarian economists, Milton Friedman and Friedrich von Hayek, but 
has been passionately argued in Robert Nozick’s Anarchy, State, ond 
Utopia, which we discussed in some detail in Chapter Four. Milton 
Friedman argues that the market mechanism enables us to exercise our 
natural right to liberty in the following ways. First, it guarantees freedom 
of property including the right to spend our income as we see fit. Second, 
it guarantees freedom of occupation. Each person chooses the occupation 
he most desires consistent with his ability to get hired. Third, it enhances 
freedom of development. Each person chooses his own life style and is 
free to go as far as possible consistent with one’s abilities. Fourth, it en- 
hances freedom of expression. Friedman argues that the competitive 
market protects the basic freedoms of communication by separating eco- 
nomic and political power and by decentralizing economic power. Ones 
freedom of speech is more meaningful so long as alternative opportunities 
for employment exist, a condition that cannot exist if the government 
owns and operates the economy. One’s freedom of expression, especially 
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freedom of the press, is also enhanced since ideas rncons^ten with those 
of the government or one’s editorial board may still get pubhshed The 
fear that a competitor may publish the work often overcomes the : dtaarte 
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wards producers on the basis of demand, is the best method of dis- 
tributing goods and services. 

In addition to protecting our natural right to liberty the market 
enhances our natural right to well-being. Since the workings of the market 
place provide for maximum efficiency, the greatest amount of economic 
good for the greatest number is produced. To tamper with the market 
interferes with its efficiency and the end result is a smaller aggregate 
amount of goods and services. Hence, the unfettered market provides the 
greatest gross national product from which rights to well-being can be 


implemented. 

The critics of the market mechanism condemn it since it allows dis- 
tributive patterns that would be intolerable from the moral point of view. 
On pure classical theory, one receives economic reward if and only if 
(a) he has contributed to the productive process; or ( b ) he is voluntarily 
supported by a producer, either as a member of a family or by gifts 
through charity. Clearly, to the extent that individuals are unable to 
contribute to the productive process through no fault of their own and to 
the extent that voluntary charity is unable to meet their basic needs, the 
distributive pattern is unjust. It does seem to be a fact that the innocent 
nonproductive, e.g., the aged, the ill, the mentally defective, receive mar- 
ginal treatment at best. Exposes regarding these groups in our society are 
a commonplace. Other groups easily could be added to the list. 1 

The defenders of the market solution to the problem of distribu- 
tion are quick to point out the dangers of any other approach, however. 
The distribution of goods and services is related to and dependent upon 
the production of them. Any distribution scheme that interferes with the 
optimal conditions of production is at least inefficient in the sense that 
less goods and services will be produced than could have been produced. 
If the interference is especially severe, the total amount of goods and 
services will actually decline. There are technical reasons why certain 
distributive schemes, e.g., taxes, interfere with the optimal conditions for 
production. Unsophisticated but popular expressions of this argument 
abound: 


Why should I work so hard if 30 percent of my income is 
taken up in taxes?” 

Why bother with overtime? Most of the money I make goes 
to welfare?” 

Hell, why should I work at all? I can do better on welfare.” 

As sentiments such as these become more and more pervasive, economic 
growth slows and in severe cases the absolute amount of goods and ser- 



Economic Justice 193 


vices decline. Well-intentioned guarantees for living standards do more 

han "ltiheftii interfere with incentives, the defender : of the : market 
mechanism argues that one should let the rapidly 

that result from an efficient economic system bury the d.stnbut.ve prob 
lem in a cornucopia of goods. 

A sketch of the argument is as follows: 

1. There are certain situations where individuals suffer horn .an extreme 
scarcity of goods and services through no fault of them own 

2. However, such situations are inevitable in an econonuc system 
supply and demand play a large part. 

3. ZL. «».» - *• ■*- - ■ • "t: ~ 

eveiyone is better oS P ’ dislributes a, em unequally, 

for twenty-four units of happ system that produces only 

twelve, seven, and five, is more just < r P each . 

six units of happiness and ^ five units shou ,d 

4. Premise is true even if we feel that therecipien 
have received more in that particu ar s 

5. Hence, problems of distributive justice must be seen m their 

COnteXt . . an uniust distribution is not an effective 

6. Therefore, a given ml stance o ^ procedure ma y make everyone 

counterexample against ,han any altemaUve system, 

better off, including the offended party, m 

, m-e an elaborate working out 

In fact, the whole argument d by the institutional struc- 

°f Rawls’s principle that “inequalities reasonab l e to expect that 

tee or fostered by it are arbitrary unless provided that the po- 

ffiey will work out to everyone s advan J5 they may be gained 

sitions and offices to which they attach or 

are open to all.” . . his He claims that his 

Here the laissez-faire theorist res implementation of both the 
theory has the best of all possible worlds _ J mizntion 0 f them. These 
rights to freedom and well-being m ac , market mechanism implc- 
aiguments indicate how the adoption or ' ^ classical Iaissez- 

i" c 'its both the rights to well-being and mo$t famo us examples of 

■aire theory of distributive justice is one e dc(crm ining the justice of 
Procedural justice. One is not concerned wu" ^ # jmt procedure 
aach individual situation. Rather one is con ^ fhc procedure is 

’ uc h that whatever the actual distnbutmn, s * ^ imp u. n ,cnta(.on 
followed, the distribution is ipso facto J u *‘ covetous effort would 
0cc «rs without human moral effort. In 



194 Fconomic Jwti’c* 


only work to the detriment of the implementation. Instead, the driving 
force is egoism. As persons try to maximize their own selfish good, the 
greatest good for all is achieved. In a strange paradox, selfishness pro- 
duces beneficence*, a private vice produces public benefits . 2 The classical 
laissez-faire theory is most persuasive, especially if it is viewed as a moral 
theory of what should be and not a descriptive theory of how the eco- 
nomic world really operates. To see the deficiencies of the theory we 
must take its unified argument apart piece by piece. 

Critique 

A more careful analysis of this theory destroys its utopian result. 
Abruptly we return to a world where the pursuit of one’s selfish economic 
goals inevitably interferes with the pursuit of others’ selfish goals. The 
success of one diminishes the success of another. The market solution to 
the problem of distributive justice can be attacked both on economic 
grounds and on the grounds that it provides an inadequate answer to the 
problem of economic justice. Our chief concern is with the moral criti- 
cisms of the theory. We will just sketch the economic criticisms. 

Economic Criticisms 

The laissez-faire view that the market mechanism provides for op- 
timal efficiency has been challenged on three economic grounds. First, 
the analysis of John Maynard Keynes 3 showed how the mechanism could 
be stuck on a lower rung of the economic ladder. The ideal is to have 
equilibrium at or near full employment. However, Keynes showed that 
the self-regulating features of the market were not sufficient to guarantee 
equilibrium at this ideal position. The market can be in equilibrium at 
any level of employment. 

Secondly, the classical theory rests on a number of assumptions that 
are not empirically correct descriptions of the world. The chief assump- 
tion for the theory to work is that the business environment be one of 
perfect competition. A perfect competitor is by definition . . one who 
can sell all he wishes at the going market price but is unable in any 
appreciable degree to raise or depress that market price .” 4 In today’s 
world of giant corporations and conglomerates, perfect competition 
applies to an ever diminishing number of industries . 5 Two other economic 
assumptions that appear highly unrealistic are the assumptions about the 
individual consumer and about the absence of diseconomies of production 
and consumption. In the classical view, each consumer is a satisfaction 
maximizer, i.e., he is a rational egoist concerned with achieving as many 
goals as he can in the correct order of priorities at the least cost. This 
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assumption is so obviously contrary to fact that economists have turned 
it into a tautology. Any consumer behavior is by definition an attempt to 
maximize satisfaction. Although this move makes cn icism o e . 
impossible, a price is paid for this maneuver. e no ™g er ‘ 
empirical theory about consumer behavior in the world. This ^ because 
once a consumer is defined as a satisfaction maximizer, the daim a 
consumers are satisfaction maximizers reduces to ^ e u r ]assjca ] 
satisfaction maximizers are satisfaction maximizers, ec > ‘ 

theory usually has assumed that there are no side effect (good or bad) 
that result from the consumption and production o g 
TV ,1 ,« d»ng«l ■ 

cal theory really meant to say was that trvimr 

could not be figured into the cost. Many economists cu “ ^uch 
to devise accounting schemes that determine and ^for such 

side effects of production as air and water pollution, excessive noise, 
the congestion of public facilities near mdustaal^P^ ^ 

Tins discussion leads directly to m ^ 

market mechanism does not apply to certain go consump- 

F “ »■?" rVi — “■* « 

hon. You cannot eat the apple that I have eate The 

us will express our true desires for the apP ^ desire Hence, the 
Price one is willing to pay is a ^ing to one’s willingness to 

pnemg mechanism rations scarce goo ° fc for pu blic goods, 

pay. Regrettably, this rationing scheme do» » ^ Hence> when it comes 
You can drive on the same road tha are w iUing to pay, 

time to fix the road, you will unders ^ urse as rat ional egoists we 

kopmg that I will pick up the burden. , 0 us js no t reflected in 

all think this way, and the real value accounts for Gal- 

fte marketplace as is die real society: 

Wraith s vivid account of the paradox 

OT1 j r prise air-conditioned, 

The family which takes its mauve _ , * out f or a tour passes 
power-steered, power-braked au ^ hideous by litter, 

through cities that are badly P av . e ^’ ™ “^ 'vires that should 
blighted buildings, billboards, an p pass on into a 

long since have been put und f r ?~ U , n a ,„ e L invisible by corn- 
countryside that has been rendere J a packaged food 
mercS art. . . . They go on to 

from a portable icebox by a P menace to public health 
spend the night at a park which on air mat tress beneath 
and morals. Just before dozing -Waving refuse, fhey^ may 
a nylon tent, amid the stench ‘ Q f their blessings, 

reflect vaguely on the curious u 
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The Market Mechanism and Justice 

Our chief objection to the market approach to economic justice is 
that it fails to resolve adequately conflicts between our natural right to 
liberty and our natural right to well-being. Our first objection is that 
Friedman’s notion of “freedom” is inadequate. 

Although we have accepted Friedman’s argument that private prop- 
erty is supportive of the traditional freedoms of press, speech, and so on, 
we do not find all his analysis of “freedom” satisfactory. For example, we 
believe that his analogy between a democratic voting procedure and con- 
sumer purchasing power is inappropriate. In the democratic voting pro- 
cedure each person has only one vote. In the market place voting strength 
is a function of income strength. Since income is unequal, the analogy 
between political voting and consumer-purchasing voting breaks down. 
In fact the analogy is further weakened when one considers the ability of 
advertising to mold and influence wants. 

There are also problems with Friedman’s analysis of the market as 
the enhancer of individualism in matters of taste and expression. Although 
he has a point when he argues that centralization creates dangers, the 
market mechanism creates problems as well. Some welfare economists 
argue that the market itself leads to uniformity and mediocrity. The 
following is a concise statement of the argument by the economist Tibor 
Scitovsky: 7 

1. Economic conditions require that most companies operate at a high 
volume. 

2. Since most companies operate at a high volume, it is the tastes of the 
vast majority which are more important. 

3. The tastes of the minority are either omitted or molded into the ma- 
jority through advertising. 

4. In any case, the minority tastes have little influence in the marketplace. 

5. The informed and cultivated are in the minority. 

6. Therefore the informed and cultivated have little influence in the 
marketplace. 

7. This loss of influence is reflected in substandard products of a uniform 
nature designed for mass mediocrity. 

This argument can be illustrated by a consideration of music. Classi- 
cal recordings hold only a small percentage of the market. Many sym- 
phony orchestras are threatened with extinction and even the major 
symphonies are in the throes of financial difficulties. However, certain 
rock stars can and do command over $100,000 for a single performance. 
With respect to radio broadcasting, the lack of classical FM stations is 
appalling. 

Moreover, the market place does not adequately protect freedom of 
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employment. In tl.e classical model there are no “" . 0 “ 

individual employee against his employers. Even with ~ ^ 1 

tore, many employers can and do eonstram them em^oyeesm matters of 
dress, political and religious affiliation, and even personal hfe^tyfe 
Constraints of other types work against empoy ‘ 

family ties, and social affiliations make it d.fEcul nnd m “me eases 
impossible, for employees to leave present oeeupabons for belt erco 
ditions elsewhere. In these respects the market place fads to provide 
conditions for genuine job alternatives. j T t ; s no t 

Finally, it is frequently rational to “^selves in 

uncommon for people to choose to impose ^ goa , s Mo(]cm 

order to provide the necessary diseip nstances where it is rational 
game theory provides many ^ ing neighborhood trying 

to be coerced. Consider a landlord Sudposd his position with 

to decide whether he should repair is p P ? n ^ following game 

respect to any other landlord can be r p 
matrix*. 0 OWNER A 


Column 1 
Invest 


Column 2 
Do Not Invest 


OWNER B 


Row 1 
Invest 

Row 2 

Do Not Invest 


.07 

.07 

.03 

.10 

.10 

.03 

.04 

.04 


Clearly the best joint result * ^ncr A and Owner B must 
row 1). However, to achieve this r Osvner A and Owner B 

he coerced to cooperate. ° tl ' er "?. S . e ’ f e Column 2 no matter what 
act independently, Owner A Row 2 no matter what Owner A 

Owner B does and Owner B will j K;s t interest of neither, 

does. The result Column 2, Row 2 e to coercion. On 

Since both Owners want the best resu , ess j 0n 0 f freedom. 

this occasion, agreement to coercion is a ^ ]aisse z-faire capitalism sup- 

In general our point is this. it a ]so ignores or even 

Ports the value of freedom in freedom from external 

inhibits that value in many other . * ‘ ciet y must frequently provide 

constraints is not always enough. A ju a choice among ten rock 

genuine alternatives, e.g., something m coercion is bad; indeed cer- 

rtations. Moreover, we indicated a r freedom itself, 

tain types of coercion may be suppo 

Capitalism and Well-Being -Hnuc of the market place 

The classical response to the egalitanon economic goods. The long- 
« to bury the objection in a cornucopia 
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range growth of the economic system makes everyone better off in the 
long run. The moral problem centers around the expression “long run. 
As John Maynard Keynes so cheerfully reminded us, “In the long run 
we are all dead.” It may be just to distribute eight units of economic 
welfare to one man and two units to another in order that tomorrow we 
can distribute twenty units to the one and fifteen to the other. However, 
it seems unjust to distribute eight units to one man and two units to 
another so that their great-grandchildren may receive twenty and fifteen 
units respectively. The philosophical point is a simple one. It is simply 
not true that all unjust distributions can be rectified in the long run. 
Certain basic economic necessities ought to be provided now, not later. 
Thus, the future can only justify the past if the individuals are the same 
in both cases. For certain groups in our society, particularly blacks, the 
long run has become very long indeed . 10 

This inability of the market place to guarantee the basic needs of 
some citizens has been conceded by nearly everyone. As a result, the 
concept of a welfare floor or minimum standard of living is rather widely 
accepted. Of course, there remains much disagreement as to the scope 
of the minimum standard and the means of implementing it. However, 
it is important to realize that the acceptance of the concept marks a de- 
parture from the laissez-faire theory. We believe that the criticisms of the 
classical market place are strong enough to deprive the market mechanism 
from providing either a necessary or sufficient condition of distributive 
justice. What role the market should play and the extent to which the 
mar et should be supplemented are questions discussed at the conclusion 
of this chapter. We now turn to more egalitarian alternatives for economic 
justice. 

EGALITARIAN ALTERNATIVES 


The defenders of die market approach to economic justice have been 
impress e with the ability of the market to provide an increasing standard 
or living lor a large number of citizens. The egalitarian critics, however, 
ocus on e needs of those the market has overlooked. Indeed, one of 
f P ro ems 111 an affluent society is the relative invisibility of those 
w °m e mar et has bypassed. This point has been expressed most 
movingly by Michael Harrington: 


Poverty is often off the beaten track. It always has been. The 
ordmary tourist never left the main highway, and today he 
ndes interstate turnpikes. He does not go into the valleys of 
Pennsylvania where the towns look like movie sets of Wales in 
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the thirties. He does not see the company houses in rows, the 
rutted roads . . . And even if he were to pass through such a 
place by accident, the tourist would not meet the unemployed 
men in the bar or the women coming home from a runaway 
sweatshop. 11 


Although the poor may be largely invisible, they number in the 
mllions and the extent of their needs is very great. The poor have in- 
adequate diet, inadequate housing, inadequate medica care. ey are 
undereducated and if they are fortunate enough to be employed they 
hold marginal dead-end jobs. The lack of education makes the poor easy 
prey to exploitation. Soon a depressing cycle is under way and a culture 
of poverty develops. The critics of the market find the existence of s 
a culture of poverty a gross violation of economic justice. The thrust of 
egalitarian theories is to redistribute economic goods and services so 

that the cycle of poverty might be ended. 

We shall now discuss several egalitarian theor.es of distributive 
justice. Although most of us would agree with the senhments expressed 
by Harrington and others, it has been difficult to formulate a-^nan 
alternative to the market mechanism tha 
its own. 


Equal Distribution 


In one interpretation the French ^itetribution of all 
m ost uncompromising egalitarian posib 
goods and services: 

.... [To establish justice 

things^at are* available to them '"“jf^^But die general 
goods with the most scrupulous equ ■ ■ ^ without dis- 

Reformer would like to obtain for ^ ^ 

tinction, an absolutely equal portion rfall the g 

vantages that can be enjoyed in 

seems obvious, however, that most £ 0 od to the hungry, 

mbuted equally. Medicine should S° l ° „ mm oditics depends upon 
and so on. The distribution of P arh ™l“ tribution would often be im- 
n °eds. Since needs are unequal, equa 1,,., rations of equality that 
mor ul. It is considerations of need, not con 

are relevant. . „ nnds nn d services that should be 

,, Perhaps it is income rather than g goods and services 

*«ributed equally. People then could buy whatc 
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they need or want with their equal incomes. The popular criticism of 
an equal distribution of income is that it would cripple incentives. 
Excellence of performance would not receive monetary recognition. The 
proposal has also been charged with being immoral since both the lazy 
and the industrious would receive the same reward. However, alterna- 
tive accounts of human motivation and incentives might mitigate this 
popular difficulty. 

Perhaps more serious is the fact that to distribute income equally 
does not meet the original difficulty concerning needs. Those with cer- 
tain acute needs could be treated unjustly. Suppose that Jones is suffer- 
ing from a serious illness that requires an expensive operation and a 
lengthy postoperative recovery. In the event of this personal .catastrophe, 
Jones would not only have to spend his share of the total income but 
would have to go into debt as well. In such a situation the requirements 
of justice demand that Jones receive a greater rather than an equal share 
of the total income. Social insurance works on tire principle of equal 
risk sharing rather than on equal receipt of benefits. For these rea- 
sons the equal distribution of income is not a moral imperative of dis- 
tributive justice. At most it is a practical imperative. When relevant 
grounds for discrimination cannot be applied, equal distribution seems 
to be the appropriate method. The egalitarian principle of equal dis- 
tribution is adequate only in these limited practical cases. 

When confronted with the objections above, egalitarians frequently 
introduce the notion of equal treatment. Sometimes the appeal to equal 
treatment is purely formal, e.g., when the appeal is made to the principle 
t at equals be treated equally. These principles have been previously dis- 
cussed at length. 13 The chief difficulty is to find the appropriate criteria 
for treating equals equally. 

t-iT e £ a ^ larians build content into their equal treatment for- 
mulas. There are many variations of the substantive equal- treatment 
pos'tion but the major one is to appeal to equal rights. In the language 
° . this book it could be argued that distribution patterns be consistent 
w,!h everyone's rights to well-being and freedom. This formulation of 
t e egalitarian position in no way entails the equal distribution of com- 
modities or income. The principle commits us to 100 units of a good to 
Smith and 200 units of a good to Jones if those unequal amounts are 
ncces^uy for the achievement of the equal rights of Smith and Jones. 

This formula only provides a necessary condition for justice, how- 
ever. It cannot be a sufficient condition since the conflicts between rights 
that give rise to so many of the problems of justice have not been 
eliminated. Sometimes it is necessary to deny Smith’s right to liberty, 
e -g-i by taxing him, to provide for Jones’s right to well-being, e.g-. t0 
provide Jones with medical care. This problem becomes more acute when 



Economic Justice 201 


we realize tlmt ns a practical matter the extent of well-being to ^rich 
we have a natural right must be elucidated. However, t he mon e wee*- 
pand the notion of well-being, the greater the likehhood of conflicts 
between rights to liberty and rights to well-being. 

Equal distribution of commodities or incomes can srveoyasa 

practical principle in rather rare eases. Formal prmc.p es o equal treat 
meat are empty. Substantive principles of equal treatment need to be 
modified by nonegalitarian considerations. 


From Each According to His Ability; to Each 
According to His Need 

One formula for equal treatment teen*. ^ £ 

the so-called socialist formula "From each according to Ins ry, 

each according to his need.” 11 referred to as the socialist 

In point of fact, this formula cannot 1 be os ^ ^ a 

formula witliout considerable qualific. • formu ] a 0 f distributive 
wide-ranging application that there is Moreover one seldom 

justice common to all so-called socialist P 0S1 f OITnu ] a in all situations. 

— « - - 

""tax. *-* r 

't is to apply in conditions of scarcity, revjse .d socialist formula 

meaningful distributions can be H system is one in which 

may be stated as follows: A just ** . receives according to his 

everyone produces according to his a 1 “r . tQ urgen cy. 
need where the claim to need is P ro P“ . form uIa is a concep- 

One of the chief difficulties with th . ‘ ana j sis 0 f the key terms 
tual one; it is difficult to provide an acce P Js someon e working ac- 
“ability” and “need.” With respect to a “”^ ndards forh is job, or (b) 
cording to his ability when he («) >»“““ of standards how 

when he is doing as well as he ca "_ occupations, e.g., art, have any 
ore they to be determined? Do: son* e must recelve some 

standards at all? Questions such as 1 ’ jble have received surpns- 

answer if the socialist formula is to be p - 

mgly little attention. l is bas been provided. We have 

With respect to "need,” some analyssm nccds . In general a 

°» familiar distinction between bas . IC , X" nccd necessary for survival 
feed is considered basic if it is a bM* ds is B necessary condi- 
« Physical health. The fulfillment of basm^ ^ rf a basIC needs is 
y °n for the satisfaction of other nee 
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widely accepted in all theories of distributive justice. Basic needs deter- 
mine the welfare floor of modified libertarian theories, the minimum 
standard of living in egalitarian theories, and are central in socialist the- 
ory as well. We too accept this notion by insisting that a necessary con- 
dition for fulfillment of our natural rights to conditions of at least mini- 
mal well-being is the fulfillment of our basic needs. 

The socialist, however, cannot stop with basic needs. Since the sole 
criterion for distribution is need, even the nonbasic needs must be ranked 
according to urgency. This is because many societies can provide for all 
basic needs; however, no society can provide for all nonbasic needs. 
Since not all nonbasic needs can be satisfied, some criterion must be 
provided so that we know which nonbasic needs should be satisfied first. 

However, the ranking of nonbasic needs is a difficult task. State- 
merits about nonbasic needs may not be objective in the way that state- 
ments about basic needs are. Consider the statements below: 

1. Smith needs the blood plasma more than Jones. 

2. Smith needs the medicine more than Jones needs food. 

3. Smith needs a holiday in Florida more than Jones. 

4. Smith needs a holiday in Florida more than Jones needs to see the 
symphony. 

Statements 1 and 2 are about basic needs and are objective in the sense 
that they are not equivalent to statements about the psychological desires 
o Jones and Smith and the truth of the statements is subject to empirical 
ven cation. For the socialist formula to work, statements 3 and 4 must be 
”, Ve , m . same wa V- However, there are good reasons to think 
a , *? n are n0 * objective in this way. For example, we cannot rank 
non as, o nee by saying that some are necessary for the fulfillment of 
non ^ as j c nee ds are necessary for satisfying our aesthetic 
" Ge . S a * ae sthetic need is necessary for satisfying some other non- 
1166 ^'ke basic needs, the urgency of nonbasic needs appears 
, a ma ^ er °f taste; neither science nor convention enables us 

” . ra . . cm uniformly. For these reasons, it could not be a fundamental 
distributive justice that dine-and-dance clubs are more im- 
ponam tnan symphony concerts or that additional public parks are more 
important than the undisturbed wilds of nature. 

s o cia h s t formula is its failure to guarantee 
a rewar o e efficient. In fact, traditional critics of socialism emphasize 
e poxn a those with the greatest need are often those who contribute 
eas o e economic system. The distribution required on the socialist 
account would stifle incentive and lead to distortions in the market place. 
Whether this criticism is correct depends to a large extent on the truth 
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of the empirical claims about human motivation. Economic rewards seem 
less important in certain countries. e.g, Sweden and psyd.olog.cal m- 
vestigations might show other ways of inciting high productive capacity. 
We already know that job satisfaction is extremely important as a moh- 
vating device. The question of which empirical theories of human moti- 
vation are correct goes far beyond the scope of our presenUnqu^. For 
now, it is sufficient to note that the claim that socialism stifles incentive 
rests on controversial and contested empirica assump ions. 

Whether or not incentive could be generated by nonmonetary 
. , productive capacity merits some kind 

means, many wish to argue that proaucuve y 3 j rifctrihn- 

of reward on moral grounds. Consider the following proposed distnbu 

tion: 


JONES 

SMITH 


% PRODUCED 
90 
10 


RECEIVED 
50 
50 


% PRODUCED 
90 
10 


% RECEIVED 
60 
40 


Assume that Jones and Smith have equal needs and ™ Also as P sume 
distributions Jones’s and Smith’s “ “ ,d distribu- 
tion Smith has no physical incapacity, to I, it is 

lions is the just one? Although the socialist “ . „ is t he just one. Phi- 
al least controversial whether or not tha 1 would certainly choose 
losophers in the classical or neoclassical trad. tion’ woulc cert X 

distribution II. For such philosophers, P^u^capa^ ^ ^ ^ 
basic needs have been fulfilled, does seem ; s a se rious 

However, the socialist is unable to recognize that clam. 

gap in the socialist account. socialist formula is that the 

Yet another traditional criticism ot negat j ve liberty. Consider 
implementation of it presents a what sho uld be done with 

the two central concepts of need an a 1 which he or she 

the ■ n - — . .,*1 tn work at toe ]0os la tip 


two central concepts of need and a 1 ^ ^ f or which he or she 

e person who does not wish to wor ' occu pation could be 

most able? It is not at all clear how tr ^ similar pro blem occurs 


roisuu WHO uuo " — - f„odnm ot occupation 

“ most able? It is not at all clear how tr silnflar pro blem occurs 

adequately protected by the socialist tormu . indicated the neces- 
when we consider needs. Our previous a r(lin g l0 urgency if the 

% of an elaborate classification o ne determines this classifica- 

s °cialist formula is to be implement :ed. . wn used> it is to each 

ll °n, however? If a democratic voting P he wiI | receive more. 

Person’s advantage to overstate his cas dled is far from clear. 

J“« how these inflated claims would be ^ lt j s exactly 

Sooner or later the decision must be that most frightens the 

«>is inevitability of such a powerful authority 

abertarians. 
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If the libertarian critique is to be avoided it must be supplemented 
by an analysis of a legitimate democratic voting procedure. Knowing it 
would be to the advantage of each citizen to overstate his case, some 
procedure for canceling out this tendency would have to be found. 
Although this might meet the theoretical objection of the libertarian, the 
practical di ffi culties of finding any objective means for obtaining the 
necessary priority ratings for needs remain. 

Certainly the socialists are right in emphasizing needs as an impor- 
tant consideration in matters of distributive justice. However, other con- 
siderations are also relevant and the socialist formula requires consider- 
able supplementation. 

Before presenting our own theory of distributive justice, it is im- 
portant to note that there is far more to the egalitarian socialist program 
than commitment to a formula. For the socialist, economic justice in- 
volves the reorganization of economic institutions; his concerns go far 
beyond the issue of the distribution of goods and services that has been 
discussed here. Some of the planks found in a typical socialist’s platform 
include: 


1. The collective ownership of the means of production and of capital. 

2. The substitution of worker participatory democracy for hierarchical 
decision making. 

3. A disinclination to use wage differentials as incentives tor efficiency, 
or as a method £or allocating labor to different jobs. 

4. A commitment to a meaningful work experience. 

5. A planned economy. 


• H adequac y of ^ socialist blueprint for the reform of economic 
a bool- n? - 5 f S 3 mat ? er confroversy-a controversy that requires 

that Fpw 1 • ^ P^°P er discussion. It should be noted, however, 

tense HoU™ S f^^be to all the points just listed and that an in- 
nhnks q* 6 ra ® 6S lr l s * de socialist camp on the importance of various 
to onr* n«m t^° ne °f sociaJist points given above are in contradiction 
to our own theory, let us move to that directly. 


THE CONTEXTUAL THEORY OF DISTRIBUTIVE JUSTICE 

The common difficulty with the traditional theories is that each empha- 
sizes one pnncip e that is meant to apply in all situations. We, however, 
thmk this is a mistake and agree with Walter Kaufm arm’s analysis that 
justice is highly dependent on particular circumstances.” Hence, we 
agree With him that no one formula can be applied universally. How- 
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ever wc do not accept his negative conclusions reg* JepoJMy 

of a theory of distributive justice. To provi distributive justice for 
nomic justice, we will formulate pnn p 10 j n doing this 

types o societies according to their economic dif . 

« are accepting the view that different then fan* 

ferent principles of distributive justi . ess as ; t resolves specific 

tion as moral constraints on the democr P justice either 

economic issues. In all cases, thepnnc.ples ’ lve conflicts 

implement one’s rights to well-being 

between tliem. , . . r„il 0 winir way. From within 

We arrive at these principles in ask j 10W the individual’s 

each of the societies we have c ass. ^ ou]d be implemented by the 
natural rights to liberty and we - 6 abo dec i de how conflicts 

organization of the economic ins • ’ d vvithin each soc iety. Re- 

between the natural rights shoul resolved by the institutions of 

maining issues of economic justice w.U be resolveO y 
democratic government desenbe «n P ^r princ iples are to be 
Critics surely will ask h Arrive at our principles from 

justified. Our answer is two- o • understanding of the proper 

within the natural-rights perspec do not ac cept our starting 

function of the state. To those cn ents of our earlier chapters, 

point, we can only refer them o argument is that extended 

To those who accept our Joartfoilar principles are indeed the 
discussion would show ^at the P (j, e point of view expressed 

ones that would be adopted by 0 ‘ erre( j at some point and our 
here. Of course, it is likely tha w criticism. Keeping that 

principles would need to be rno&Bed m 

in mind, let us consider the p economic system is just if and 

In summary, we will argue that an 

0Dly ^ . d so that individual rights are implemented and rights 

1. it is organized so rea lm are resolved; 

conflicts in the economic ^ ^ rf opero tion are 

2 - ot economic ius,ice oppro ' 

priate for that society; and ^ , he nl Ies for its operation 

3. the structure of the v”?”™ rotic institutions, 
have been endorsed by democranc 
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possible to prevent some from dying of starvation, exposure, and other 
hardships. This situation is called a triage situation, and the overcrowded 
lifeboat is the popular image for it. Until recently, triage situations were 
considered rare. However, the worldwide 1973 crop failures and the 
serious famines in portions of Africa and Asia made the triage situation 
a frightening possibility, with planet Earth the understocked lifeboat. 
Whether or not the earth is in imminent danger of running out of food 
is an empirical question that transcends the scope of this book. However, 
as a precaution, both the heavy-energy use of the industrialized countries 
and the rapid population growth of developing countries must be cur- 
tailed. If a triage situation develops on the planet, it will be localized 
and temporary and our account of justice for triage situations is made 
with that in mind. 

In a society of extreme scarcity, production should be as efficient 
as possible, since the number of those who perish should be kept as 
small as possible. The goods produced will then be distributed so that 
the producers axe provided a minimum standard of living. Any goods 
over and above those required for the minimum standard of living of 
t re producers should be distributed to as many nonproducers as possible 
according to some criterion. This criterion would be established by demo- 
cratic principles. In such a situation, a universal right to well-being or to 
k° nore< ^ At most a producer is entitled to a minimum 
standard of living. However, after the minimum standard for producers 
has been achieved, the rights of others take priority over property claims 


Subsistence 

■ ^ | n a subsistence situation whenever its resources can 

cent of i e . a . minunum standard of living for all its members. The con- 
one Stan ^ ar ^ living is a biological and physiological 

u * . . ’ 1 ^ k® determined with considerable objectivity. A family 

' j tn tp ^ S m^ ar< ^ when it has the resources to stay alive 

pffnrt T S'* • C , ienUy health y f° r contribution to the productive 

.» ^scertamly not pleasant in such a society but everyone can 

j floitii \ f 0 ®* res ources are limited to minimum amounts of 
. mnrp S 6 an< ^ me dical care. In this society no one is entitled 

an a minimum standard of living, since a greater share for 
some would effect the loss of life for others. Here the right to a minimum 
° ^ as P ri °rity over property claims. It is assumed that 

is pnont) e eimmation will not adversely affect incentives to produce. 
This assump ion is not a large one provided it is clear that the situation 
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is so serious that an extra share for some would cause the death of 
another. 


Relative Comfort 

A society may be described as comfortable whenever its productive 
resources are such that a minimum standard of deccncy is ava'labie fo 
all. The concept of a minimum standard of decency is ■ } 

from that of a minimum standard of living. Whereas the atter .s biolog. 
cal in nature, the former is psychological and political mnature. In 
trying to specify the concept, one murt avor t ^e 0^1 ^ unders , anding 

exhaustive definition and ranking of nonb aohieved 

Of the concept of a minimum standard of decency cannot be achieved 

” ^provide a description of what -"X^at^ber 
of decency, we wiU focus on a concept: recen y ’ j^cator approach 

of social scientists. This concept is called th indicators rather 

to economic welfare. Social indicators are norm ‘ . t surprising 
than descriptive ones. This normative di S S 

given our analysis of a subsistence society ^ signi e c ant about the 

tincHon between basic and nonbasic " e , „ \ \ dc p ar t u re from common 
social-indicators approach and (hat in ™ me is an inadequate 

ways of looking at welfare is the recogn .. . Dass age might pro- 

measure of human welfare. Perhaps the 
vide a sense of what the social indicators app 

In the last third of this century, we need MW^pp minimam 
the quality of life in every country- significant in- 
approach by government in any ^ ]evels not on ly of 

equalities must provide for rising ^ of se lf-respect and 
incomes, assets, and basic se mnp ’ . participation in many 

opportunities for social morn lq „ enera ] position which we 
forms of decision making. • ■ • a T one ; s a n inadequate m- 

espouse in this paper is that me 

dicator of level of living . 1 ^ ^ 

The concern of the advocates of the soci. en Hsts including psychologists 
the welfare of the whole person. Social scie > d consider the consti- 
eommitted to the social-indicators approach Bng t0 answer the 

totion of a minimum standard of deccmq hl are requirc d if citizens 
following questions: What goods and sen ^ f or economic 

ate to lead happy and well-adjusted lives' ' ‘ ? wl.at arrange- 

tecurity contribute to the productive capacity 
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ments should be made to protect people from adversity and the fear of 
adversity? What states of affairs that interfere with self-realization can 
be eliminated or mitigated by economic institutions? 

In terms of the language of this book, we would express their con- 
cerns as follows. The minimum standard of decency exists when the 
individuals in a society have those natural conditions that enable them 
to participate with a sense of purpose and self-respect in a democratic 
society and to enjoy some of the pleasures and conveniences of living in 
such a society. We have argued that natural-rights claims are genuine 
moral claims because they protect the integrity and self-respect of in- 
dividual rational persons. Our natural right to well-being constitutes a 
legitimate moral claim to a minimum standard of decency in any society 
above the subsistence level. Each society above the subsistence level 
should develop a series of indicators that set standards for the achieve- 


ment of a minimum standard of decency. Different societies will develop 
slightly different lists. The focal point, however, is provision of such 
material conditions as are necessary to enable people to develop their 
human capacities, especially reason, to make a contribution to demo- 
cratic society and, as a result, to maintain a sense of self-respect and to 
achieve a sense of happiness or fulfillment. One might expect social in- 
dicators to include housing, consumers’ durables, savings, insurance, 
asic services, health, neighborhood amenities, public transportation, 
ega ^services, education, mobility, political power, status, and satisfac- 
!° n ‘ a SOC * e ^ *kfct has the resources to provide a sufficient amount of 
e goo s and services above so that each citizen has an opportunity to 
eve op into a well-integrated rational citizen is a society that can provide 
a minimum standard of decency. 

In a society with a minimum standard of decency, the productive 
capacity is such that our natural right to liberty can be implemented. In 
•v. society everyone has a right to choose his occupation. What makes 
T*^ ni however, are the principles of distribution in such 
minim, ? , a socie ty> the right to well-being is expanded from a 
• h .. m S J* n living to a minimum standard of decency. This 

nnf nriL!?i ances freedom of occupation because the job applicant is 
.. l , n >’ concerned with salary differentials. Freedom of occupa- 
. C 0,ce ^constrained only by natural ability. Everyone is entitled 
ie prerequisites of an at least minimally decent human existence 
whatever occupational choice a person makes. 

» , U . S ana y s * s would come under immediate attack from the tradi- 
tional laissez-faire libertarians. They would charge that anv attempt to 
provi e a minimum standard of decency for all is completely impractical 
and won violate one’s natural right to liberty. It is impractical because 
it seems to undermine the pricing system that allocates scarce resources 
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and it seriously seems to alTcct incentives. The natural right to liberty is 
violated if the goods and services that provide a minimum standard ot 
decency are not the ones most desired by consumers. Let us consider the 

libertarian critique in some detail. . , , • c 

The question of incentives is really out of place here, since if we 
are constrained by morality and the principles of justice, mcen v 
not a problem. We are committed to taking the moral point of view. 
The traditional problem of incentives in no way 1 

ceptual or moral adequacy of the suggested pnncip e. ' ’ 

practical point is pr e ssed important r«ponscsjan e ™ ^ some 

Tlie concept of a minimum standard ot decency m y p 
escape from this practical difficulty. First there are a note ^of con 
stituents of decenty; a minimum standard of decency canbeachieved 
piecemeal. For example, educatkm soeialjeeunty, st£mdard 

of a £ 

eency will usually not be available to everyone a . . g d]e most 

new element could be introduced on ince "^ co ^ r acc ’ ordi ng to this 
efficient producers would benefit first. ’ , an( j jj, at j s an 

principle we can assume that most P e0 P’® 'Tf ^ netaiy incentives 
extremely important boost to incentive. Finn countries 
ean be effective as the cooperative of r ole in the 

illustrate. Nonmonetary incentives may PI' rinc jpl e for a comfort- 
future. For these reasons, it is not clear that our pnncip 
able society is subject to serious practice ana tysis on labor allo- 

A more serious problem is tbeimp. use d to accomplish 

cation. Traditionally, price differentials are the occupat - ons and great 
•his task. To avoid serious overcrowding distributive justice in a 

scarcity in others, any plausible ana ysis r] em j n t 0 aC count. Ac- 

society of comfort must take this aUoca o P ^ ^ wage differen- 
dually the difficulty may not be as g 1 ®* j n ^ first place, job 

tials are not the only means of 0 , w ;p provide consider- 

fiualifications and differences in natura ^ (£) j JC a surgeon. Sec- 

able natural allocation. One must e q . na tural allocation. In 
°ndly, differences in taste will provi e strengthened because 

fuck this aspect of natural allocation wm ^ sa]ary considera . 

choice of occupation will not depen . { two devices can 

u °ns. One need not maintain, however jaw above , the concept 

completely replace the pricing system. But fof differentials. 

c f a minimum standard of decency given to all, it will first he 

Moreover, since each new element cannot be S ^ _ n ordcr ,o induce 
Ptovided in those occupations where shoring standard 1S 

laborers into that occupation. As any element 
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provided, it will first be distributed on the basis of efficiency and act as 
a pricing mechanism. Gradually this element will be provided to all 
and a new element will be introduced on efficiency grounds. An example 
illustrates this procedure. Let us assume that a high-school education 
and medical insurance are currently available to all. Everyone has an 
equal right to these commodities. However, those occupations that need 
more laborers might offer such features as paid vacations and college 
education for employee children in order to attract employees. The 
point is that the right to a minimum standard of decency is not some- 
thing that can be implemented in all societies or all at once. One has an 
equal right to part of it; the remainder is introduced on the basis of 
efficiency, i.e., on the basis of the market. 

The final difficulty concerns a possible conflict between the desires 
of consumers and the requirements for a minimum standard of decency. 
For example, suppose a consumer prefers to buy a color television set 
before health and accident insurance. If there is a divergence here, a 
dilemma results. Either the right to liberty must be violated or the right 
to a minimum standard of decency will not be achieved. In general, it is 
a variation of the problem, Can persons be coerced to do what is in 
their best interest? Should people be forced to make Social Security pay- 
ments rather than being allowed to use their money for color television 
sets and snowmobiles? 

Again our problem can be mitigated. Many of the constituents of 
a minimum standard of decency are public goods and hence the actual 
demand for them is not reflected in the market place. If we take as our 
mo e o reedom, consumer choice, we do not get a true picture. The 
30 1^ ? r ° t ^ uc ^ on *^ ese public goods is not in line with what people 
rea y desire. Some mechanism other than the market must be used here, 
e a so ave the further distortion created by noninformational adver- 
smg, w c as induced desires for luxuries before the minimum stan- 
u deC6 , nC ^ has been P roy ided for all. Both these distorting effects 
should be eliminated. When they are eliminated, the conflict can be 
eliminated as well. 

Once the imperfections of the market and the effect of advertising 
ave een overcome, we can get a more accurate reading of consumer 
estre. ^ s point we are committed to majority choice. Having re- 
move ^ le impe. iments to rational choice, the government is not justi- 
fied in imposing its own views on the wishes of its citizens. A democratic 
voting procedure is the one that should be adopted. Hence, with respect 
o e majority, t ere can no longer be a conflict between what is desired 
and the requirements of a minimum standard of decency. What is de- 
sire as priority. The responsibility of the state is to insure that this 
desire is uncocrced and well-informed. In certain cases, the minority is 
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compelled to follow the wishes of the majority. This coercion is only 
justified, however, if minority support is required to make the project 
work and if democratic procedures are followed. Compulsory participa- 
tion in Social Security is frequently justified on these grounds. Finally, 
it should be noted that nothing in our analysis eliminates the possibility 
for great variety. The consumer may choose from a variety of educa- 
tional, recreational, and cultural goods and services To say that a person 
is coerced into participating in some insurance scheme does not entail 
that he be coerced to participate in any particular insurance scheme, 
especially a government one. Compulsory health insurance is no 
sarily government health insurance. f . 

We believe that we have met the chief objeebons of b ertanans 
to our analysis of distributive justice in the comfortable soo'ety. 
believe that on the basis of our discussion, this ana '/*’ , in 

that would be accepted through using a natural-nghts framework in 

this society. 


The Affluent Society 

The last society to be considered is the f ^ reatmmen.f for t 
fluent society, the level of production far exceeds ^ ducation> me di- 

nunimiini standard of decency. Food, clothing, o , Sundance 
cal facilities, and recreational facilities arc ^^’n^eiXsar" avail- 
variety. In addition, large some of 

able for newly fflscovered consumer recreationj enjoy at least 

the new household gadgets, attend p enEaKe themselves produc- 

an occasional dinner out at a restaurant, and eng g 

fively with increased leisure time. concerned with efficiency. 

In the affluent society we can CTeat that a large 

The productive output of the affluent soci ^ minimum standard 

amount of inefficiency can be sustained. , d s an d services 

of decency is provided for all, a substantial ^sThoffld be distributed ac- 
r emains available for distribution. This ex ^ ^ , his po int that the 
eording to laissez-faire libertarian pnncip - ovj( j es » 5eem s correct. 
Principle “to each according to what th avo id the error of the 

No finer principles are avadable. In this y ^ (hat the theory 

socialists who broaden the concept ot minimum standard of 

becomes unworkable. After the provision * fit becomes morally 
decency, the right to spend ones in®™ p t> than those ot the 

acceptable. If the inequality should becom cct would suffer. At 

bottom would become frustrated an minimum standard of decency 
point, not every citizen would h. 
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and justice would require the inequality to be lessened. In this way, the 
concept of a minimum standard of decency acts as a self-correcting 
device to prevent excessive inequality in an affluent society. 

It is plausible to think that the implementation of our right to 
liberty is best implemented as living standards rise. For example, as 
living standards rise, freedom of occupational choice is possible. As living 
standards rise still further, occupational choice is given some security 
by the right to a minimum standard of living. Finally, in the affluent 
society, the right to spend one’s income as one sees fit becomes a signifi- 
cant right and no longer simply a concession to efficiency. 

However, the freedom to spend one’s income as one sees fit is not 
a natural right. A democratic society in which some property, e.g., major 
industries, is owned communally rather than privately does not neces- 
sarily run afoul of any principles of good government Moreover, freedom 
to spend ones income may sometimes have to be restricted in order to 
better implement basic rights of others. 

It should also be noted that the requirements of justice become 
stricter as societies make material progress. In societies with severe eco- 
nomic problems, the goal is to produce more and efficiency is of great 
importance. As living standards rise, however, rights to liberty and well- 
being are enhanced because they can be implemented. 


SUMMARY 


' S . COmp our analysis °f distributive justice. The problems that 
of e res °lved by processes of political democracy. The goal 

outrht tn ^ Cn , to provide some analysis of what a democracy 

statps of lS * n area of economic organization, given various 

our amlvsi-f eco . n °^ y ’ Given our classification of societies, we believe 
snective Fin^l^ 6 ac ^ e P ta ble to those taking the natural-rights per- 
7n affluent 5^ lysis is not oti ose. The United States is clearly 

health care ? an ^ ^ ence die existence here of hunger, inadequate 
uniust If wp r Rousing, and inadequate education are clearly 

at once ‘ e 0 e a just society, these conditions must be corrected 
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Law and Order 



Up to this point, our discussions have not included any “^deration 
of how citizens who violate the laws of the sac s ou 
Our efforts resemble a football coach who spends “ li me C ° 
— Pl®ys to to ideal 

violations and inadequate performance on P y 

theory of the state is to be complete, some attention must be paid 

how a state ought to deal with penal institutions, 

The legal apparatus of the state, pa y , ( j )c j aw j, ave 

have the responsibility for determining w measures that en- 

occurred, for apprehending violators - d f ® aw . Recently, legal 

courage both violators and nonviolators to controversial. The 

institutions in the United States have ^ and , he treatment of 

appropriate methods of apprehend) Kemble public concern. Charges 
criminals have become items of consi Thev have been raised 

of police brutality are a recurring p lenomen ^ demonstrations, 

In connection with civil-rights demons ra ’ congressional com- 
search for Patricia Hearst, and .^trn^Other questions have arisen 
mittees investigating the CIA and the ■ ^ s (D cn trap potential 
concerning such practices as wiretapping, concerned citizens 

criminals, and the use of police informers. punishment. The 

have focused on apparent injustices m on P . ^ York% havc raised 

hagic results of the prison rebellion ln A ’ , ;on D f prisons. Some 
serious questions about the P urpose . “ n “ ° ° chal i en gcd the legitimacy 
Psychologists and other social scientists n ^ havc conducted 

of the institution of punishment. Other so- scntencing 0 f criminals 
fidies that indicate great discrepancies * rac « or social classes 

T judges and also show that mcm ers 

receive discriminatory treatment. f fhJs lloo k to discuss all 

. U would take us far beyond (he ^ discussion on ««o »«. 

Jcsc issues in detail. Rather, we s , f «“ v of civil disobedience, 

legitimacy of punishment and the £ in(roduc ,ory remarks 

discussion of these issues ' for an Institutionalized 

0t > 'he nature of a legal system and the necess. . 
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system of coercive rules.in the democratic state. We conclude the chapter 
by applying our analysis to the question of whether or not amnesty 
should be given to Vietnam war resisters. 


WHEN IS A LAW REALLY A LAW? 


Before deciding such questions as whether or not we should punish 
violators of the law or whether or not civil disobedience is ever legit- 
imate, we should know if any command made in the name of the state 
is properly a law. In other words, must a rule issued in the name of the 
state have certain characteristics before it can legitimately be called a 
law? The answer to this question is not as simple as it might seem. 
Indeed one of the oldest disputes in legal philosophy focuses on the 
different kinds of answer given to this question. On the one side, the 
legal positivists argue that the conditions that determine when a system 
of rules is to count as law are provided by the larger political frame- 
work of which the law is a part. For the positivist, the law is that set 
of rules that is in fact backed by the coercive power of the state. On 
the other side, the natural-law philosophers insist that in addition to 
the political criteria, the system of rules must meet moral criteria as well. 

e natural-law position is summarized by the dictum “An unjust law 
JLJ 10 * a aw ‘ _ positivist position can be summarized by the dictum 
10 ai'i, aS u k mus t distinguished from the law as it ought to be. 
ft, • A j Ug ” philosophers revel in such semantic disputes, neither 
their academic colleagues in other disciplines nor their students usually 
— a^ t f e importance of some of these verbal debates. However, 
e e a e about the nature of law does have important practical con- 
sequences. Since most citizens feel morally obliged to obey the law, 
it is important to know what counts as law and what does not. If indi- 
i ua s or groups can become identified with the law or with the source 
? re , 1 j a P re disposition on the part of others to obey them. This 
ps>c.io ogica isposition is present even if the rules that emanate from 
ivi ua or group stnke one as unjust or unfair. Such situations 
can presen i cult problems. For example, after the collapse of Nazi 
ermany, a were held to assess the legal guilt of certain Nazi officials, 
ese na s raised an important question. Is a subordinate obeying the 
f, r 0 a . su P e rior who speaks in the name of law guilty of a crime 
if that order is immoral and illegal in decent states? Such a question 
raises the conceptual issue as to what is really a law and what is not. 
The fate of individuals rests on the answer given to that question. 

A complete assessment of the conflict between natural-law philos- 
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ophy and legal positivism lies beyond the scope of this book. How- 
ever, a brief description of some of the considerations that mchne one 
toward one definition or the other will accomplish two purposes. It 
will provide some of the conceptual underpinning for our answer to 
the two main questions of this chapter. It also will show *at toputes 
that are apparently verbal often have important «“^»en^ «*£ 
On behalf of his view, the natural-law philosopher * 

natural-law definition is required if one is to have adequate >!*&■*» 
for the law. For the natural-law philosopher, it is «*«"£> 
mle is sanctioned by the state. If we are to have an obligation obey 
a law, the law must be morally justified as we . however The 

We believe that this defense rests 

basis for condemning a law is confuse minority race might 

for law. A law that requires the s ®g[®S“ t10 " ° ^ ora] dut y to disobey 
be justly condemned; indeed it mig e however. What went 

it. We can still call such an immoral rule a law, n . ustificatio n. 

Wong is that legal justification was conf ^d^ ^ (he ]egal sys tem 

Since what counts as legal justificatio H c nation of the law. Moral 
itself, it makes no sense to ask for ega ju . 0ne 0 f the classical 
justification certainly can be deman e , ^ distinction. Against 

fegal positivists, Jeremy Bentham mad ) distinguished from 

Blackstone, he argued that the law as i 1 svs tem as a whole was 
the law as it ought to be. Nonetheless, ® ^ from our perspective, 
to be judged against the moral P nnc ' p « ;t protected natural rights 
We would judge a legal system on now ' r with the positivist 
and supported just political institutions. • c]aim that w e ought 
critics that to claim that a rule is a valid law 

t° obey it. (ha , ,heir definition enables 

Second, natural-law theorists > g „ punishing someone for 
them to solve the practical difficu > h; az i regime in Germany 

obeying an unjust law. For example, during « ^ of ]aw . After the 

s ome heinous acts had been committeo m nc( , dcd t0 punish (lie 

fall of the Nazi regime, some P'stificat f , bc na tural-law conccptua 
Perpetrators of these acts. With adopts ^ ^ wWch th c defendant 

scheme, a justification was at hand. ' not he used ns an excuse, 

appeals was not really a law at al , an y cms created liy the * » z j 
Tlic legal positivists argue la w. Indeed, they could 

... i i i... ncii 


regime a 


lie legal positivists argue • t j VC law. Indeed, 

arc best resolved by using a UJCS this approach 

[hat even the natural-law th , nnt „ r al.la'v 


albeit in 

-e»*‘«c arc ucst resoivt-v. .... --- . . . tins «l*l" . . 

'Sue that even the natural-law "^“"hc natural-law theonds 
a roundabout and confusing "*»>• . . t j, c statute to wh\ch 

strategy. Such a theorist ft* ^ On uhnt basis can he « 

fendant appeals was not really a lav . „i principle that both 

««t? His appeal is to a moral principle 
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acquires the force of positive law and supersedes the former positive 
law. But isn't this to elevate a moral principle into a positive law and 
to apply it retroactively? Essentially the natural -law philosopher solves 
the problem in the same way as the positivist. 

The third argument on behalf of the natural-law definition main- 
tains that without the moral test as part of the meaning of law, citizens 
will fail to condemn or disobey morally unjust laws. In the name of law 
and order, they will become participants in immorality and injustice 
by obeying and enforcing unjust laws. To prevent this occurrence, some 
moral tests should be made part of the meaning of law. 

Traditional legal positivists like Jeremy Bentham and John Austin 
have a major rejoinder to this point, however. They argue that if each 
citizen could test the law against his own moral principles before he 
considered it genuine law, the philosophical foundations for anarchism 
would be provided. To test every law against individual conscience is 
to pave the way for chaos. 


We are confronted with two conceptual schemes that claim dif- 
ferent practical results if adopted. The positivist argues that the natural- 
law conceptual scheme has anarchy as its practical consequence. The 
positivist might point to the more radical protests against the draft to 
support his views. Natural-law philosophers argue that under the posi- 
tivist conceptual scheme, the ethical imperative of obedience to law 
is abused by the state in that citizens are co-opted into obeying and 
e ending unjust laws. Such natural-law philosophers might point to 
Lieutenant Calley’s defense of his actions in Vietnam that he was “only 
following orders” in justification of their position. 

. C w definition of law should be chosen? Before answering that 
question, it should be emphasized that we believe that the gap between 
e natural-law philosopher and the legal positivist is not nearly as 
arge as o ten believed. Both are concerned with the justice of law. 
f 61 fh G , leVes a Issued according to the constitutive rules 
o the legal system is ipso facto just. Neither believes that every law 
is au omatica y entitled to obedience simply because it is a law. On 
these fundamentals, both traditions are in agreement. 

unce that has been said, however, we believe that in the interests 
or conceptual neatness a positivist definition of law is preferable. The 
issues of morality and legality should be kept distinct. We also believe 
e posi msts are basically right in viewing legal institutions as one 
mem er o t ie set of political institutions. Since we have indicated a 
preference for the neopositivist’s definition of law, we must show that 
the adoption of that definition will avoid the evil consequences which the 
natural-law philosopher predicts, namely, that the citizens wall obey 
the law like sheep, irrespective of the justice of its contents. We believe 
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that individuals will not behave like sheep so long as they take a natural- 
law position for the question of justification. The activities of a state 
must be justified on moral grounds. Indeed, the purpose of pohtica 
and social philosophy is to provide just the moral foundation required 
for evaluation of the political order. 


WHY LAW? 


Having adopted the legal positivist’s view that the law .‘ saS ^^“' 
ereive rules backed by the authority of the state, one might ask why it 

is necessary to have such a set of coer “™ ™ “ necessity of law is based 
By far the most common argument for the necessity ment that 

on the psychology of human nawre, Th S political organizations 

people are political animals, that they neea r . clearly 

for their protection and self-realization. Such mstituhons^am ^clearly 

advantageous. However, to be effective ins u i individuals 

sometimes these rules work to the disadvantage of so, ne m^ ^ 

participating in the institution. On his’obligations to obey 
aim is thwarted by the rule is tempted g ^ ^ overcome this pro- 
file rule and to yield to immediate se sanct i 0 ns (punishments). 

Pcnsity, the rules of the state are backed y c „ Rrc ive rules to 

Human nature requires that a state have a 

insure that its citizens obey the rules an r f the classical legal 

The argument just cited e seen tbe state is necessary if 

Philosophers. For Hobbes, as we hav ■ enimncc s elf-preservation. 
mankind is to escape the state of nature an that tl ie existence of 
in that sense, persons are rational enoug are not sufficiently 

a state is in their self-interest. However, jt i s necessary to 

rational to restrain greed, pride, and envy. 

lodge absolute coercive power with e 5 ‘ ,. r ,, uim .nt. although Locke 
Locke, too, gives essentially t e sa ^ human nature that 

^-emphasizes the unpleasant charactensncs^ ^ (h( , state of war 
Hobbes makes so prominent. The s a is just more efficient 

the moral state of natural rights . For example, if the indi- 
tban individuals in protecting these S infr i ng c upon i Ins ngh . 

'’dual exercises his right to P u "X d rwcmbles vengeance. How much 
Jo Punishment is often excessive and rose ^ ^ state , be mg 

be »« to put punishment into the h s fair ly and impart, ally 

a detached third party, will perfonn flw legal philosophy as 

This tradition is accepted m “ "X coercive rules arc ncccs- 
"o'l- For example. H.L.A. Hart argues that 
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sary since there are always some persons in the community who will 
try to avoid obeying the law. Hart declares that coercive rules must 
contain some restrictions on the free use of violence, theft, and decep- 
tion to which human beings are tempted, but which they must repress, 
if they are to coexist in close proximity to each other. 1 

Human frailty causes another problem that needs legal correction 
as well. In ancient Athens, legal decisions were made by vote in a case- 
by-case manner. There was not a strong stable body of written law. 
As a result, decisions were often made in the heat of passion or on 
irrelevant grounds. The classic case of error in this regard was the sen- 
tencing of Socrates on the charges of atheism and corrupting the youth. 
Plato s response to this state of affairs was an elitist political philosophy 
in which only the wise would be rulers. Aristotle saw that Plato’s solu- 
tion was dangerous since it is difficult to identify the wise and to insure 
that power will not corrupt them. Aristotle’s own solution was a stable 
body of law, especially a constitution, which would establish correct 
procedures of law and rule out other procedures as legally illegitimate, 
n other words, a body of law is a practical check on human passions 
an prejudice, making it less likely that miscarriages of justice will occur. 


PUNISHMENT 


any persons have accepted without question the idea that the appro- 
• * ^ means or dealing with criminals is to punish them by a fine, 
to b^^^ed ° r breaking the law, they hold, criminals deserve 


in some way. With this attitude toward punishment al- 
u ' f 7 ov interna lized, many will find it strange that philosophers 

it pvpn ct „ neC V° jUStif y institution of punishment They will find 
it even stranger that manv 


^ at man y philosophers and social scientists think that 
• . practices of punishment cannot be justified. The arguments 
ninnin /r S ta ^ e ma ny forms but there are some common threads 
° ne S^P critics argues that it is society 
• _ . . . e aw ‘breaker that is responsible for crime. Since in this 

ty ls responsible for the conditions that cause crime, punish- 
... . \ I ? '^ s lce inflicted on the law-breakers. Another group of 

critics is less interested in who is responsible for crime. What interests 
. em 15 ° Ur res P° nSe to crime; they argue that some form of treatment 
n r 1016 a PP ro P na tc than punishment as a response to criminal acts, 
e ore a ressing ese critics of punishment, let us begin our discussion 
y const ering t e two traditional philosophical arguments in favor of 
punishment— the utilitarian and the retributive arguments. 
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The Utilitarian Justification 

If one were an act utilitarian, one would say that an individual is 
to be punished if-and only if— his individual punishment would lead 
to better consequences than his nonpunishment. Better consequences 
in this case are determined by seeing if the pain or arm o pums men 
is offset by the force that the punishment has in reducing the pam 
harm of crime. Punishment is alleged to reduce cnme by removing 
criminals from society, by reforming criminals, an most . 

deterring other potential criminals. On utilitarian g r ° u " • P 
is justified if the benefits of reducing crime outweigh the p 

'"^"obvious objection to this approach has £ 

“punishment-of-the-innocent argument” as discussed Chapter 2. 
counterexample involves a town plagued wth a^rho ^ authorities 
The populace is approaching panic. A dn ^ ^ -n.is action 

to be innocent is arrested and executed to * et most 0 f 

would be justified punishment on ^“8 foment at aU. 
«s would insist that tins is not an act o ] persuasive that 

Even if the argument is not foolproof, i “ positions to avoid it. 
utilitarians have constantly tried to reformu . acl utilitarianism 

The common utilitarian response is E 1 (]ls , institution of 

for rule utilitarianism. According to this v > ’ un j s h m ent tliat are to 
Punishment or the rules of the insb , acts of pun ishment are 

1“ justified on utilitarian grounds. Indi tl)e ru ] es D f punisli- 

justified by appealing to the rules of P unls generally assumed 

me nt are justified on utilitarian groun s. innocent would 

the legal rule that allows ^ or cts 0 f this kind would, 

jot pass the utilitarian test, even if »" dlViau ‘ be established. 2 How- 

' Ve do not think this assumption has been throughout this book. 

2' er » °ur chief argument is the fami iar on t h c institutions of 

utilitarian theory of justification or . c account of the rights 

, state is inadequate because it does no ‘ ^ rc{um t0 the argu- 

0 individual citizens. The rea ^ e J our position. With respect 

Jients in earlier chapters for the e ai s m c i cn t to justify individua 
0 Justification, utilitarian theory is ^ 0 f punishment. 

Of punishment or the rules of the if /answers a different 

Perhaps utilitarianism will scr 'j c ” ; n ;nc should he punished. 

T u «tion. It may be relevant, not in detcrm.nig , x . punished. 

^ther in determining how mud. a 0 f his uUhlarian 

le "*>y Bcntham, whatever his ^ tllt . goal of punishment 

an %sis on this question. Bentham argued that 
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was deterrence and that in determining the amount of punishment this 
end must be kept in mind . 3 Punishment should, so far as possible, {a) 
inhibit one from committing a crime; ( b ) dispose one to commit a 
lesser rather than a greater offense; (c) dispose a criminal to commit 
no more mischief than is necessary; and (d) keep the amount of punish- 
ment necessary for deterrence as small as possible. Benthams position 
may be summarized as follows: The first rule of punishment is that 
the value of punishment must not be less in any case than what is 
sufficient to outweigh that of the profit of the offence.” However, another 
rule of punishment must always be kept in mind: “The punishment 
ought in no case to be more than what is necessary to bring it into con- 
formity with the rules here given.” 

Some illustrative comment might prove useful. It is easy on 
Bentham*s account to see why the punishment for a serious crime is 
more than for a lesser crime. On utilitarian grounds, a serious crime is 
defined as one that produces more bad consequences than most other 
crimes. Now if the function of punishment is deterrence, you need more 
punishment to assure that the more serious crimes will not be com- 
mitted. We must not be overzealous, however. It is often suggested that 
kidnapping, rape, and armed robbery be made capital offenses. To make 
them capital offenses, however, may well violate Bentham’s condition 
that punishment dispose a criminal to commit no more mischief than 
is necessary. So long as murder, kidnapping, rape, and armed robbery 
are all capital offenses, there is no utilitarian reason why a criminal 
should not kill any of his victims of the three latter offenses. If he is 
caught he is no worse off and if he kills his victim the chances of his 
being caught and successfully prosecuted are reduced. On utilitarian 
grounds, the punishment for kidnapping, rape, and armed robbery 
should not be death. 

Subject to certain constraints that will be discussed shortly, we 
have no major difficulties with the utilitarian strategy of basing the 
amount of punishment on considerations of deterrence. We believe that 
rules fairly similar to Bentham’s should be adopted by a democracy. Our 
main quarrel is with the utilitarian basis of punishment itself. The focus 
of this quarrel may be seen by contrasting utilitarianism with its chief 
rival, retributivism. 

The Retributive Theory of Punishment 

One of the major classical retributive theorists is Immanuel Kant . 4 
It is useful to begin with his theory because it contains most propositions 
that retributivists defend and because it is so uncompromising. The 
basic propositions of Kant’s theory are the following: 
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1. Punishment can be inflicted only on the ground that a person has 
committed a crime. 

2. Judicial punishment can never be used merely as a means to promote 

some other good for the criminal. T 

3. If a person commits a crime, that person ought to be pumshed. In 
fact, it is immoral if the criminal is not punished. 

4. The degree and land of punishment are determined by the cnme 
committed. 

One should note that to Kant the commission of a 5 * * * * “ 

sufficient condition for the infliction of pnmshmcnt. ham s «mmc 
in this regard might be considered by some as qui 

Even if a civil society were to ^“J^’^rfem^rematahS' in 

ceive what his actions are worth and 80 failed to 

thereof will not be fixed on the peop e because they 
insist on carrying out the punishment. . • • 

Those guilty of a crime must be punished if additional 

retributivist theorists, but not Kant, give p | n , p un j 5 hed, but 

‘wist. They argue that criminals not only °” S this is expressed by say- 
■ndeed have a right to be punished. Sometim h(J has contracted 

‘"g that the criminal has willed pumshmen t 1 0 ;on js t0 ta k e the 

f °r it. One way of explaining this pr°P°*f a v ,. w mica l institutions 
ov erall perspective of the present boo '■ f or res olving conflicts 

35 means for implementing individual ngn ^se rights would 

of rights. Presumably individuals Mncerneu However, in 

uhoose to live in such a society as we n eJ , hat one accept 

accepting the benefits of such a society, jus whic i, the criminal has 
lls . “hligations as well. Thus, there is a sen j( HencCi we a dd yet 

"'fled punishment and indeed even has a g ilt ivists might hold, 

another item to our list of propositions that re.n 

5- If a person commits a crime, punishment is a ma 

,. lhat retributivists may come 

Our list of five propositions “* c3, “ with varying degrees 

'"many f orms and share the label ^"tiv^ dcfcnd fewcr condi- 
enthusiasm. A less extreme rctnbuti d many or what 

Our interest is not the verbal one of « rclril)tltiv .£sf. Rather. 

^Positions one must uphold if be is to be o * ^ editions to do- 

"e wish to discuss the plausibility of the rei 

°° Vcr if nny arc acceptable. 
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Acceptance of the first two propositions of the retributivist theory 
is essential if penal institutions arc to be considered just. The first con- 
dition requires that a person be found guilty of a crime before being 
punished. The second condition requires that punishment be meted out 
in response to the crime and not inflicted simply to promote the good 
of the criminal. The first condition rules out the use of punishment ( per- 
haps of innocent persons) simply to benefit society. It also protects 
persons from preventive detention and from any other device that would 
in effect punish them before a crime was actually committed. The second 
condition protects a criminal from imprisonment, beyond the terms of his 
sentence, on the grounds that continued imprisonment is in that criminal s 
best interest. 

Condition 3 is not acceptable. It makes a permissible state act 
obligatory. If proposition 3 were limited to entitlement, e.g., if it said that 
a man who is guilty of a crime may be justifiably punished, it would be 
acceptable. However, acts that are justified in one context may be over- 
ridden in another. To say that one who commits a crime must be punished 
is to say that there are no overriding conditions that morally cancel the 
state’s entitlement to punish. Indeed, our analysis of civil disobedience 
provides circumstances where it might be justifiable for the state not to 
punish acts of law breaking. 

Proposition 4 brings the utilitarian-retributivist conflict into sharp 
focus. The utilitarians argue that the amount of punishment should be 
determined by consequences and hence the amount of punishment should 
only be great enough to provide deterrence. The retributivists have an- 
other answer, which goes back at least to Aristotle. Aristotle argued that 
the purpose of legal justice was to right wrongs. For Aristotle, this meant 
the reestablishment of a kind of equality. 8 A crime has upset the moral 
order and the punishment is designed to equalize the offense and set 
die moral order right. In this way one can speak of the punishment fitting 
the crime. This equality condition has also found expression in the popu- 
lar notion of "lex talionis,” an eye for an eye, a tooth for a tooth. The 
amount of punishment is to equal the offense. It is the responsibility of 
those who inflict punishment to insure that this equality condition is met. 

We reject this retributivist proposition on two grounds. First, we 
object on practical grounds. In many cases the determination of equality 
is practically impossible. Consider crimes whose chief evil consequences 
are are least partially psychological, e.g., libel, slander, blackmail, even 
kidnapping— and perhaps rape. How are these crimes to be equalized? 
In fact, the legal system has established an elaborate system of fines and 
terms of imprisonment, which however justifiable on other grounds, seems 
artificial and ad hoc if justified on grounds of equalizing the harm done 
or of reestablishing equality in the moral order. Nor is the practical 
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difficulty simply the problem of developing a good yardstick. Consider 
murder. One retributivist answer is that equalization enta.k the legal 
execution of the murderer. But what is equalized? o execu e le 
derer is to have two dead persons instead of one. e m01 ? ^ A 

not been reestablished, unless one simply assumes that morality supports 

this kind of rctributivism. . , - r , r,. t 

The murderer example brings home a sign ' ^“Jhe 
that crime does upset the moral order and tha in a sig can 

injury can never be undone. There is no way t e mora rather 

erased. Perhaps this is why the emphasis shou e on 
than equality when the amount of punishment is cons,de ^ ' f . ht 

Finally, consider condition 5, that punishment is^a matter of nghtj. 

Although this condition is nearly untversa y r, ‘ cu ’ ti u a psy . 
merit. The traditional argument * ge„3y someth^ 

ehologcal one. It is a psychological fac - < g S, does not wa nt 
a rights bearer wants fulfilled. However, a g punishment as 

punishment. Therefore we cannot speak of the victim P 

rn reality H, c victim doe, avert rt the imtitutton «f lf e al 

this statement is then provided. If on g . hment 0 ne commits 
punishment, then one agrees to « P one consenting to die 
punishable acts. In consenting to the in ’ ot h e rwise than what 

actions of that institution even when they work out 

might be desired. “wants ” or “consent," is being 

Kant rejects the position because • ^ an institution and quite 

used in two different ways. It is one thing applied in a particular 

another to want the rules of that insti u , on fj,j s po int are right 
case.’ Whether Kant and those '™° ‘ ued here. Our point is that 

>s an interesting question that will not 0 P The ent ire discussion 

the whole discussion about wanting is a re always something 

«• based on the error of thinking that our rights 

We want. . . rea l m of entitlements, that 

We have argued that rights are m ] a j med without getting t e 

^ey are justificatory, and that they ca certa inly correct to speak of 

Permission of anyone. On these groun s - n gj c ted upon him. The rea 
right of someone to huve punishment m « , n , t wh ether or not 
lssue is not whether or not someone want We believe tha 

r, ghts are the kind of things that can , cast a minimally decent 

F TO P'c cannot renounce their natural nght to re n ou„cc 

Uberty. However per y of thc victims 


level 


~ ,C1 of well-being or to liberty. °' VC no t to speak o» ... - 

determined rights. Perhaps one ough ^ ^ ^ insli tut.on that 
n 8ht to punishment since punishmen 
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can be renounced. However, we can speak correctly of the state’s legal 
right to administer punishment and in that sense punishment is a matter 
of right. We see no reason to speak of the victim’s right to punishment 
since that right may be one of those that can be renounced. It is the use 
of the phrase “one of those that may be renounced” which differentiates 
our position from the traditional critic’s position on proposition 5. 

In summary we disagree with the retributivists that the state must 
punish criminals and we disagree with the retributivist on how the 
amount of punishment a criminal deserves is to be calculated. However, 
we agree with the retributivists in maintainng that the state has a right to 
punish criminals, that a person should only be punished if found guilty of 
a crime, and that punishment can never be used merely as a means for 
improving the criminal. 

We are now able to show how radically our point of view on punish- 
ment differs from those who propose treatment rather than punishment 
as the appropriate response in dealing with criminals. 

Recent emphasis in the social sciences, especially criminal psy- 
chology and penology, has been on the rehabilitation of criminals rather 
than on measurements of guilt, responsibility, and the notion of making 
criminals pay for their crime. The tendency has been to drop all talk of 
punishment and to speak only of treatment. 8 Crime is considered a type 
of disease, like malaria or smallpox. The criminal is isolated from society 
until cured. 

But the blurring of the distinction between crime and illness, pun- 
ishment and treatment, is extremely unfortunate for many reasons. First, 
sunrendering the language of guilt and punishment threatens human 
rights. How we talk does make a difference. Once crime is treated as a 
disease, it is easy to leave the term of treatment indefinite. Presently, one 
serves a airly definite term for the crime of armed robbery. However, 
committing armed robbery is like being afflicted with malaria, one is 
cure only when a group of specialists representing the state say one is 
cure . ^ e danger to civil liberties presented by such a practice should 
be obvious. 

Moreover, the favorable connotations of treatment make it easy for 
le s e to a use treatment. Since treatment is supposed to be humane, 
there is atemptation to avoid taking seriously the rights of the one being 
treate . e procedural safeguards of the criminal trial are not part of the 
operating procedures of hospitals. In this regard, it is instructive to note 
that it is common practice in the Soviet Union to commit dissident intel- 
lectuals to mental institutions as punishment for their intellectual heresies. 
By calling such people mentally ill, one may “treat” them without even 
the pretense of a fair trial. 

Yet another danger is that those who emphasize the benefits of 
treatment have a propensity to “treat” people before a crime is actually 
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committed. After all, if someone has a disease that manifests itseif in a 
propensity to commit antisocial acts, shouldnt t lat person e ea 
the earliest possible opportunity? Somehow the fact that the Pf 50 " 
not actually committed the crime for which he is being treated gets 

'° St m F*ally! U the' proportional relation that now exists behveen a ertae 
and punishment would be lost if crimes were treated like diseases. As 
Herbert Morris has pointed out: 

With therapy attempts at proportionaiity make no sense. 

perfectly plausible giving someone who P dish 

for a lifetime within an institution 01 “ wh ° „t of 

and manifested accident proneness. e 0 f “ crue l 

“painful treatment.” We do not have the concept 

treatment.” 0 

., the distinction between crime 

A second reason to avoid blurring j QSS 0 f individual 

and illness, punishment and treatment, ocu usua n y do not blame 

responsibility that such a view presupp • t o some one; it 

one for becoming sick. Illness is something ; that happe ^ ^ 

is not something that one does. By viewing ^ility f or cr ; me . On 

Illicitly adopts a model that Wes - Jj d for treating criminal 
ftis point, those who utilize the therapy ^ caused by society 

- behavior are at one with those who vie f hfe ]atter view 

rather than by the individual criminal. Anexampleo 
appears in the writings of Benjamin Karpma . 

It is our basic tenet that the ^isa p^duct of addons, 
emotionally unhealthy en Y*f 0 " I T® v j n0 control. In so far as 
had no hand and over which , t() alleviate the devel- 

society has done nothing or no tru ]y be said that it 

oping anti-sociality of the c 11 , criminal is society s 

deserves the criminals it has and that tne 
greatest crime . 10 

, pr its of the claim that 
, This is not the place for us to argue = on rf near l y all moral 
urnan beings have free will. It is a respons ible creatures, ure y 

Philosophy that human beings are rq mifications on how P^P 

?"«* background does have important agrec that ones back- 

have. T *~ -- - - criminal action, . we believe 


uyny tnat numai. - — ° ramifications , 

background does have impo might agree that ones 

In some cases of criminal action 've » g cascs we believe 

ground is a decisive causal factor However^ . „,hcr wav 


n some cases or cnn»y« ri rt , WPV er in many 
‘u is a decisive causal factor. ^ t ’ rea t them in any 0 ^ 

People are responsible for their ac o • 0 f human dignity* c 
' v °uld undermine their self-respe Herbert Morris: 


^ould undermine their self-respe Herbert Morris: 

Pirate our point by again quoting from He 
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Alfredo Traps in Durrenmatt’s tale discovers that he has 
brought off, all by himself, a murder involving considerable 
ingenuity. The mock prosecutor in the tale demands the death 
penalty “as reward for a crime that merits admiration, aston- 
ishment, and respect.” Traps is deeply moved; indeed, he is 
exhilarated, and the whole of his life becomes more heroic, 
and, ironically, more precious. His defense attorney proceeds 
to argue that Traps was not only innocent but incapable of 
guilt, “a victim of the age.” This defense Traps disavows with 
indignation and anger. He makes claim to the murder as his 
and demands the prescribed punishment-death. 11 

Perhaps those remarks are sufficient to indicate why we reject the 
views of those who seek to substitute therapy for punishment and the 
views of those who would deny individuals all responsibility for their 
actions. In a j'ust state, failure to obey the law is prima facie evidence 
that the lawbreaker is being unfair to his fellow citizens. He is not willing 
to play by the rules when they work out to his disadvantage. When 
faced with such acts of law breaking, an institution of punishment that 
respects individual liberty and whose rules for determining guilt and 
innocence are in accord with democratic procedures and the demands of 
justice is certainly justifiable. There is nothing ipso facto immoral about 
punishment. The rules of punishment reflect essentially political decisions. 
The social sciences, by investigating the effects of various rules of punish- 
ment on recidivism, deterrence, and so forth, may help us to make en- 
lightened rather than unenlightened decisions. Whether or not tire rules 
are just depends upon whether the rules conform to the canons of justice. 

e rules are also constrained by what we shall call the retributivist rule 
o ega justice: Punishment may be inflicted only on those guilty of 
committing a crime. 

In summary, the following propositions concerning punishment 
seem most defensible. 

1* 0ne can punished unless found guilty of committing a crime. 

2. The rehabilitation of criminals should not be confused with the pun- 
is ment of criminals. The rehabilitation of criminals should have de- 

errence as one of its goals. All compulsory rehabilitation must be 
con e to the term of the criminal’s sentence. 

3. The amount of punishment is determined by the judicial system. More 
senous enmes should usually receive more severe punishments. The 
e ec iveness of various punishments on deterrence should also play a 
major role in determining the amount of punishment. 

4. If the rules for the infliction of punishment are to be just they must 
be m accord with the principles of justice as outlined in Chapter Four 
and with the principle of legal justice (1) above. 



taw one/ Order 231 


Not all instances of law breaking fit this violation-of-faimess model. 
In the next section we consider civil disobedience, an example of law 
breaking that those who practice it claim to be just. This special kind 
law breaking deserves special attention and it is to this topic that 
now turn. 


CIVIL DISOBEDIENCE AND PROTEST 


Is the citizen, particularly the citizen of a democratic state .under an ab- 
solute obligation to obey the law “ moral questions 

law in question to be unjust? One ot the P . . r obedience 

that any individual might have concjmi tog ** * obed^e 

owed to the state. During the P as ‘ qu!1 ^ r estion in p0 Meal philosophy, 
civil disobedience has been a f ent ” q , dtjze L believed that the 
During this period, many conscientiou , ’ Qr ]lad f a i]ed in its 

state had overstepped its legitimate mor In , llfi jgsos, the atmo- 
responsibilities for providing certain * gtates and ot her atomic 

spheric testing of nuclear weapons by c 0 f t h e globe and 

powers was Considered dangerous to all Bertmnd Rus- 

hence an object of protest. The distinguu P such testing . During the 
sell was one of the leaders in the pro e g roing t h e relations be- 
early 1960s, the injustice of many state la ^ called t0 pub lic 

tween races, particularly between blacks ^ ^ Dr Martin Luther 

attention. By using such techniques as ’ yarious ] aws segre- 

Kln g, Jr., and other black leaders so g ce gained sympathetic 

gating the races. The black strugg c narticularly when television 

su Pport for a time from most Americans, beating, and in other 

newscasts showed scenes of white p° lc ^ n V. men wom en, and children. 

ways maltreating nonresisting black ana wn ’ ^ ^ Vietnam war, 

^Vith the active involvement of e n Indeed, doubts about 

... , . j wxcictnnee to tne w«u. ** , A 


'o iimureaung , Qtates in tne ’ 

. th the active involvement of the Unite Indeed> dou bts about 

civil disobedience focused on resistance became so widespread and 

the United States’s moral position on tm p reside nt was denied an 

distance so broad-based, that an Amen States was forced t0 

opportunity to seek a second tenn ^d ^ 

be gin a slow, painful withdrawal ham 1 V ^ the ques tion of cvn\ 

. In light of such events, one m-ght th ^ ^ a „ thc case. The 
^obedience is of only recent coneem. Jm ^ mo ral completes 
G "*k dramatists were true craftsmcn nt m the cp.tomc of 

* dvi > disobedience. Sophocles An .gon« P Socrates, how- 

thc Greek dramatists’ concern. The “werm^ on lhc quest, ou. 

ever > provides a starting point for p 



232 tow end Order 


Rather than escape from a death sentence Athens had imposed upon him, 
Socrates insisted to the end that the state was entitled to obedience and 
hence submitted to the penalty with equanimity and even good cheer. 
Not all men and women have followed Socrates’ acceptance of obedience. 
Henry David Thoreau and Mohandas K. Gandhi are but two of the many 
well-known figures to choose a different response to alleged state in- 
justice. The debate on the legitimacy of civil obedience is a long, emo- 
tional, and as yet unresolved one. The end of the Vietnamese war and 
the return of more placid university campuses will not bring the debate 
to an end. Philosophers and concerned citizens will continue to explore 
the questions civil disobedience raises. Eventually, a new set of events 
may bring civil disobedience to public attention once again. 

The perspective of this book requires that civil disobedience be a 
prominent area of concern. After all, we have argued that a democracy 
constrained by a theory of natural rights and by specific principles of 
justice provides at best a just procedure for implementing rights claims, 
and for adjudicating conflicts that arise among them. However, just as 
criminal trials sometimes set guilty people free or even convict innocent 
ones, so a state operating according to just procedures sometimes creates 
unjust results. With this thought in mind, we must now confront the 
question of whether or not a citizen should break the law if he believes 
an injustice has been done by state action. 


The Nature of Civil Disobedience 

Perhaps the most effective way of beginning to deal with this ques- 
tion is to ask how civil disobedience differs from other kinds of law 
[ . i e act hank robbery for profit normally should be distin- 

rom e act of refusing to keep classified material secret, 
v °r distinguishing civil disobedience from ordinary law 

® if m °hvation for civil disobedience is one of moral 

.L ^ a ' S *h e laws as a moral protest against some action of 

. i . . * e ,.j , a define civil disobedience as the act of intentionally 

flip \ti\Yo n %a ^° r P ur P ose of registering a moral protest against 

the state. By emphasizing “intentional,” “valid law,” and “moral protest,” 

i . ,S0 e j ence 0311 be distinguished from other acts of law 

breaking that superficially resemble civil disobedience. First, it is im- 
° I s civil disobedience from accidental or unintentional 

vio a ions 0 ® a ' v * Suppose someone aids a seriously ill person by 

driving him to the hospital in an unregistered car . 12 Even if the driver 
knows that driving an unregistered car is against the law, the driver is 
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not engaging in civil disobedience. If an act of law breaking is to be an 
act of civil disobedience, the act of law breaking cannot be simply a by- 
product or side effect of other actions. _ . , 

Second, civil disobedience must be distinguished tesb "| 

Law testing occurs when one challenges a law to see if it is really a vahd 
law. The strategy of the law tester is to have some su P en “ r ““^ ^ 
appeals or supreme, declare the rule invalid or ^“"onal H this 
strategy is successful, the law breaker has not rea y valuable 

is not a civil disobedient. Indeed, the protestor hat ! P e .“st em Much 

legal service by expunging an: invabd ™ ® Nearly 1960s was not civil 
of the civil rights activity of the late 1 , strategy 

disobedience It all. It was law testing, not 

was to show that segregationist statu es ■>" under the Constitution, 

registration and occupational choice were g 

i.e., that such rules were not laws at all. oresented by the 

One possible difficulty for this charactenzahon qfe 

mistaken law tester. The difficulty for t e aw ’ ^ a va ijd one j n this 

highest court may decide that the law eing aIdng it was not a 

case, the protestor did really break the fntentional. Of 

case of civil disobedience. The law re Perhaps it is best 

course, this law breaker is no ordinary cnmma either. P 

to call such a person an unsuccessful aw es . disobedient is 

This distinction between the law to establish 

not merely verbal. The Justification .for testing ef> ^ justification 

ffian the justification of civil disobe j?" 0 ‘ . ste( J party is really doing 
ls within the legal system itself. Th showing that what pretends 
nothing more than unmasking a traua y , , ]aw testers are some- 
t° be law is not really law at all. Even u ' serious ones, for tlicir 

»hat heroic; they suffer consquences, som consider Martin Luther 

unsuccessful stand. It seems to us a mis p a ther, another of 

king solely as a prime example of a CIV1 an unmasking of many 

bis great contributions to American s ° a V jj lc ]a a people in bondage 
'muds by showing that so many rules that n Qn , he othcr liand, 

'vere not really laws at all.” The civil ^obcdi^ ^ j tificat.on. 
V intending to break a valid law has gream ^ , aw and the civil 

There is at least a prima facie obbg obligation is overridden, 

disobedient must show that this prima facie obligation to 

, In our definition of civil d ' s ° bed ’' n ,f a fact that the state has passed 
0,, cy the law is allegedly overridden b> e ,. The civil disobedient 
J" immoral law or is pursuing an P Is ,„ c h activity really justi- 

the law to register his moral protest. 

Cable? 
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The Justification of Civil Disobedience 


There are several arguments designed to show that one should not 
break valid laws as a means of registering one’s moral protest against the 
state. 

One such major argument has its basis in the moral imperative that 
one ought to obey the law. Some critics of civil disobedience seem to 
believe that the mere validity of this imperative is sufficient to show that 
civil disobedience is not justified. 14 Of course, this is not correct. For such 
a position to be correct, the moral imperative that one ought to obey the 
law would have to be supreme, i.e., whenever this imperative was in 
conflict with another moral imperative, the moral imperative that one 
ought to obey the law would have priority. It is one thing to grant that 
One ought to obey the law” is prima facie binding. However, any at- 
tempt to make it a supreme moral principle would need considerable 
additional argument. The civil disobedient accepts the prima facie obli- 
gation, but maintains that in certain cases the prima facie obligation is 
overridden by a higher ethical principle. 

It is unfortunate that the defenders of the supremacy view of "One 
ought to obey the law” give no argument for their position. One impli- 
cation of their view is that one of our political obligations overrides all 
our other obligations. In a significant sense, the state is supreme. On the 
o er hand, if, as we argue, the moral claims of the individual are su- 
preme, len those who defend the supremacy of "One ought to obey the 
aw are efeated at the outset. Since we hold that the state should sup- 
p ement or protect the rights of individuals, the state is subservient to 
6 ^ * lV1 Ua ^f 0r f° ver » ev en when the state is empowered to resolve 
con ic s among individual rights, the powers of the state in this regard 
are no un united. They are constrained by principles of morality, prin- 
” S “r» a 316 Y* COnsistent whh the supremacy of "One ought to obey the 
, * . f ®^Sht to obey the law” could only be prima facie because the 

a '’ V, ...° e lence Is justified, must be in accord with the principles of 
morality and justice. 

°( disobedience can salvage an important point, how- 
CV « r • i 6 °l S 1 10 obe y the law” is an ethical imperative and if moral- 
action guides have supremacy over other kinds of action guides, i.e., if 
e mo ™ P 0,n 0 view is supreme, then the only kind of claim that can 
5 . ea .,? e obey the law” is another moral claim. Nonmoral 

c aims 'vi no o. What is established is that the only basis for the justi- 
fication of civil disobedience is a moral jusitfication. What the critic has 
not done is to show that this moral justification is impossible. 

Another argument against civil disobedience is based on a version 
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of the principle that people ought to keep their promises. The argument 
basically appeals to the following considerations. 

1. The individual is a member of society. 

2. Tli is society provides certain benefits. 

3. In return for the benefits, the individuals role is to obey the laws and 
perform certain civil responsibilities. 

4. Civil disobedience then is bad citizenship since the ^dividual >s i no 
playing by the rules of the political game. He receives benefits with 

out doing his share. 

One of the classic statements of this position is P res f nted 

the Crtto. Socrates presents the arguments of the state by persomtymg 

the laws that speak as follows on behalf o ens. 

Although we have brought you intotheworW and reared 

you and educated you, and given disposal, nevertheless 

zens a share in all the good things openly proclaim 

by the very fact of granting our permi manhood and 

this principle, that any Athenian, on aiming to ma^^ ^ ^ 
seeing for himself the political or 8“"“ fie[ j with us> to take his 
its laws, is permitted, if he is no ]f any of you chooses 

property and go away wherever h • should not be 

to g P o J one of our colonies supposing any other 

satisHed with us and the sta^ prevents him from going 

country, not one of us laws bind ^ P ^ p ro p e rty. On the 

away wherever he likes, withou . y „ rom id when he can 
other hand, if any one of you s a 0 j our public orga- 

see how we administer justice an j n £ act undertaken 

nization, we hold that by so oing y ou have been content 
to do anything that wc tell hum definite]y chosen us, and 
with us and with our city. Yo activities as a citizen, 

undertaken to observe us in a y satisfied with our city, 
and as the crowning proof that y p urtheml0 rc, even at the 
you have begotten children 'll ; opose d the pemdty ° f 
time of your trial you could ha P £ at js you could have 
banishment, if you had chosen w hat you are now try- 

done then with the sanction of * time you made a noble 

ing to do without it. But whereas at 1h ™ d > ;n facf preferred 
Show of indifference if yon had to dr , sho w no respect 

death, as you said, to banishment now V ^ us _ „ la* 
for your earlier professions, and are beha ving bkc the 

whom you are trying to destroy. in s p ite 0 f the e° 

lowest type of menial, t JT ing , you agreed to live as a m 
tracts and undertakings by which you a b 
her of our state. 15 
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Socrates’ argument, as stated by the laws, can be paraphrased as 
follows: 

1. In return for certain benefits, the citizen promises to obey the law's of 
the state. 

2. Should the citizen feel the laws of the state are unjust, he can try to 
convince the state of its error by following certain procedures. 

3. Should the citizen believe that this contract with the state is a bad 
one, e.g., that he does not benefit or that the laws are unjust, he is 
free to leave at any time. 

4. Hence, the citizen has a contract with the state in which the individual 
citizen receives personal benefits in return for a pledge of obedience. 

5. The contract is in effect a promise between the state and its citizens. 

8. One ought to obey one’s promises. 

7. Therefore, one either ought to obey the laws of the state or go else- 
where. (Obey it or leave it.) 


Let us begin our discussion of the argument by indicating where it 
applies and where it does not. First, it will not count if the contract 
analysis of the relation between the individual and the state is wrong, 
econd, this argument will have no force if the contract is entered under 
duress or if there is no escape clause. We are in essence defending a 
freedom condition that the contract must meet. Most people would agree 
o o ey the laws of the state, indeed surrender all personal liberty, if 
they were hungry enough and if the state provided food and shelter, 
consider a holdup victim who has promised the armed robber to tell the 
police nothing about his crime. Suppose the victim then tells the police 
everyt g and as a result the robber is captured. Surely the thief has no 
right to say that the victim was morally unjustified in telling the police 
since m so doing he broke a promise. A contract made under duress is 
a con rac at aU. In other words, since the state is supposed to provide 
great advantages for the individual, if the contract argument for obedi- 
ence is o be accepted, then there must be some options for those who 
e£ |. e y are n °t receiving the advantages. Socrates tries to provide these 
op ions y proce ures for registering complaints and ultimately for emi- 
10n ' , an j ysiS has Wed to indicate the necessity for those con- 
di ons. This leads to our third and final point. The contract itself must 
be a moral one. If Smith promises Jones that Smith will murder Green, 
Jones cannot o Smith in violation of his contract should Smith not 
murder Green. Similarly, any contract between an individual citizen and 
the state must be of a moral nature if the contract is to have binding 
force. The kinds of constraint put on a contract depend on the moral 
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theory that one is holding. According to our theory, no contract is morally 
obligator)- if it denies the natural rights of the citizen signecs or resolves 
conflicts between rights by unjust procedures. , . , 

The individual citizen may also be excused from obeyng * i con- 
tract when the state has failed to live up to the provisions m the contract 
that apply to it. Thus, the illegal mass arrest of Vietnam 
in Washington is a plausible example of a state not hvi g P 
obligation to protect the civil rights of its citizens. After all, a ^ntract 
places responsibilities and obligations on bot 1 con rac • j obb . 

failure of one party to carr>- out its obligations removes the moral obi. 

-“"m™ i'i. «» — riS?. 

Of civil disobedience can appeal to the pnne^p e b( f twce n the indi- 

contraets.” (1) the contract « nal y sl % 0 J ' h f„ X™ n traet is not made 
vidual and the state must be appropriate, ( ) contract is one 

Under duress and does have escape clauses; (3) the ^cor 
that is morally acceptable; and (4) the state lives up 

obligations. , discussed. How are 

A further complicating feature mu. vio ] ate d to be re- 
disputes as to whether or not the con to its 

solved? For example, who is >o decide d the jtate^. ^ £ give ^ 
«>ntract obligations? If the authori becorae s subservient to 

definitive answer to this question, justification for civil dis- 

the state. The citizen must submit an as n( b , 0 concede that 

obedience. To allow the state supremacy successfu ]. Of course, 

the contract argument against civil iso e ^ (b( , individual citizen 

one could argue, as would we, that u ma , . d . -phis maneuver would 
who must decide if the contract is being ^ disobe di e nce on the 

be quickly challenged by the opponents ^ „ orm ative statements 

ba * Of the following two arguments: i ‘ individual citizen has no ob- 
ar o not objective factual statements, me . ^ a j, ow eacb citizen to 

Motive basis for his normative judgments, t t cre ate the grounds for 
Puss judgment on the laws of t e s a ents in turn . 

anarchy. Let us consider each of these . gu 

The Argument from Moral Skepticism ^ j east a prfma facie 

We have previously claimed that ^ there obIigati on can only 

"ural obligation to obey the law and ■ * ^ N<jw , he critic of civil 
be overridden by a superior moral ° b g ri or moral obligations be? 
“^obedience could ask, what could ^^nce, the inner bgh '’ 

traditional appeals to individual same ^nd. When con- 

of God, and the public good all tail on 
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flicts arise between consciences, between different theological concep- 
tions of God’s word, between different conceptions of the public good, 
there seems to be no way of resolving these disputes. It is just the 
sincere conscience of one person against another. Thus, it is claimed 
that there is no way the civil disobedient can justify his civil disobedi- 
ence as warranted. 

This situation is even more awkward in a democratic state. If one 
opinion cannot be justified over another, then there is no reason to 
accept the view of the civil disobedient over that of the majority. At 
least, the majority has the force of greater numbers; one might as well 
obey the laws of the state. 

This argument has been a rather popular one and goes back at 
least to Protagoras (ca. 490-420 b.c.). Indeed it is often held by philos- 
ophers when the philosophical climate reflects doubts that value judg- 
ments can be justified— doubts that are widely held these days. To dis- 
cuss this issue at length by turning to the literature of meta-ethical 
theory would take us far beyond the scope of this book. It is obvious 
that we believe value judgments can be justified. For the sake of argu- 
ment, however, let us accept the premise that conflicts of value cannot 
be objectively resolved. This admission will not allow the critic of civil 
disobedience to carry the day. 

If you follow moral skepticism consistently, whatever is true of 
the value judgments of the civil disobedient are also true of those of 
his opponent. If moral judgments cannot be defended, then the moral 
judgment that we ought to obey the law cannot be defended either, 
t is a non sequitur to say that moral judgments cannot be defended; 
therefore you have a moral obligation to obey the law. The fact that 
t e civi disobedient lives in a democracy does not change this con- 
c usion one iota. The civil disobedient may well have the overwhelming 
majority a igned against him, but they are in no position to provide 
reasons for their moral positions if we take moral skepticism seriously. 

lere may be nonmoral reasons for following the majority if moral 
* - eP " ,Sm ^ •* rU ^ H° weve r, there can be no moral reasons for follow- 
ing the majority if moral skepticism is true. Hence, the argument against 
civil disobedience from moral skepticism fails. 


Civil Disobedience and Anarchy 

One of the most frequent criticisms of civil disobedience is that it 
provides the basis for anarchy. Indeed some alleged civil disobedients 
have argued from anarchistic premises. Thoreau is probably one of the 
best examples. Here are some remarks from his essay “Civil Disobedi- 
ence:” 
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The only obligation which I have a right to assume, is to do 
at any time what I think right. . . . There w. >11 never be a 
really free and enlightened State, until the State comes to 
eSnte the individual as a higher and more mdependent 
powi, from which all its own power and authority arc de- 
rived and treats him accordingly. ■ ■ ■ n ‘ » , T 

Clare war with the State, after my fashion, though I will st dl 
make what use and get what advantage of her I can, as 
usual in such cases.'" 

It is these explicit principles of anarchy that many crit ic^dvil 
disobedience find so abluent ^f^^Wience. Whether a 

SZTeyfa SET! £ ^ 

of the belief that the state has violated 'ts J ca „ 

own authority against that of the state. wouId be undermined, 

do that, every citizen is so entitled and t e s a e 

Anarchy would reign. omrchv to be unsuccessful 

We believe the argument prophesy 8 t j ie necessity for 

for two basic reasons. First, in a just emo anarchy prevailed, 

owil disobedience would not reach a ev state decisions are 

Most citizens would perceive that, on e ’ rfect disp ensers of 
last and given that states are of nec «“ ^ * occas ional injustices, 

justice, most citizens would also agree to ‘ v ^ ]iJ;e]y t0 j, e stable 

In essence, as Rawls has argued, a jus * ‘ j us tice must be ac- 
an d a certain amount of deviation rom ent 0 f anarchy is based 
ce pted. 17 In a reasonably just state the a g state> the argument 

on a false set of empirical premises. In i an 1^ ^ j$ unjust> it is 

from anarchy is no defense at all. w ' y 

not at all clear that anarchy ought not to p • ^ fundamen tal mis- 
Second, the argument from anarc y thfi j ust sta te. We take 
Exception of the role of civil disobedie that genuine civil 

toe position of several recent writers °" “ J, hen5 the state rather 
disobedience is supportive of the state It st b ^ ^ defense of j 
*!' an undermines it. Since this is our chief. 8^ Cur str ategy, then, 
disobedience, we shall develop it m Wience is to show that their 
for answering the opponents of civil misperception of the act o 

™°st plausible arguments are base 
c,v fl disobedience itself. 

c ort hr Democratic Institutions 

Civil Disobedience as a Supp ^ general and 

In our view, the democratic ““^"reliable, but, none- 

Particular principles of justice may he gen 
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theless, imperfect in performing its function of implementing the natural- 
rights claims of its citizens and of resolving disputes among rights claims. 
In such a state justified acts of civil disobedience would not occur with 
great frequency. Nonetheless, in a state where the achievement of 
justice is at best imperfect, we believe civil disobedience has a central 
place. 

First, civil disobedience gives an opportunity for individual citizens 
to make a moral appeal to their fellow citizens when they believe that 
the institutions or practices of a state have violated their rights. Civil 
disobedience is then a means for seeking a redress of grievances. The 
potential benefits of civil disobedience do not fall solely on the civil 
disobedient alone, however. There are also substantial potential benefits 
for the state as well. The civil disobedient may well be able to show 
that certain state actions are unjust. Hence, the disobedient will provide 
the catalyst for reform. Given that the purpose of the state is to provide 
justice, a civil disobedient who succeeds in pointing out an injustice in 
civil procedures is a good citizen and not an ordinary law breaker. 
Even if the civil disobedient should fail in the attempt to convince the 
state that an injustice has been done, the disobedient still fills the role 
of good citizen. Because of such disobedience the state is forced to 
reexamine its policies and to be ever vigilant against situations where 
state activities do create injustice. A state that is constantly challenged 
“ ™ ore ^ el y to be a one. As rigid patterns of thought need to be 
challenged and reexamined if the best kinds of intellectual activity are 
to prevail, so must the patterns of the state be challenged if the ideal 
of justice is to be approached. The civil disobedient serves as the 
-° gUe °. an intellectual gadfly. In this sense our view of civil dis- 
obedience is clearly in the tradition of Socrates. The civil disobedient 
is not an enemy of the state; rather, the civil disobedient is a good 
citizen: 


If you put me to death, you will not easily find anyone to 
taKe my place. It is literally true, even if' it sounds rather 
at God , ilas specially appointed me to this city, as 
.. } were a large thoroughbred horse which because of 

i grea size is inclined to be lazy and needs the stimulation 
o some $ ingtng fly. It seems to me that God lias attached me 
o is ci y o perform the office of such a fly, and all day long 
never cease to settle here, there, and everywhere, rousing, 
persuading, reproving every one of you. You will not easily 
nnd another like me, gentlemen . 18 


To take this perspective on civil disobedience, however, is to be 
committed to constraining the form civil disobedience must take if it 
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is to be justifiable. If an act of civil disobedience is to be justified, it 
must be (1) public; (2) nonviolent; (3) the civil disobedient must be 
willing to take the punishment the legal system may impose for dis- 
obedience; and (4) the law being violated should be identical with or 
related to the policy or law against which the moral protest is lodged. 
To the extent that any of these conditions is violated, then to that 
extent is the act of civil disobedience in question harder to justrty. it 
is hard to see how violations of the first three conditions can be justified 


at all. , 

If civil disobedience is designed to call attention to a possible 
injustice so that the state might correct its procedures, then the act ot 
civil disobedience must be open and public. Sue openness is aii 

cation that the law breaking of a civil disobedicnt is nonetheless, 

Political act of good citizenship. Clandestine law rea mg, 
hand, is directed against the political community; 1 * “ 

In such cases, one breaks tire rules of society and toes to go ****** 
Such action if universalized would threaten the state Wdmgne 

‘0 break the law openly is one of the characteristics that distinguishes 

the civil disobedient from the thief in the mg t. cidzen- 

This perspective on civil disobedience as m act of gooc i^ 
s hip also enables us to defend the tradihona pr 6 

Our argument here is twofold. First, ^'^“"^“persuade but 
°n the democratic state itself. Its goal is n , f or a public 

to force. Second, violence does not promote the 0 ° 

discussion and reexamination of state po likely to provoke 

'ate still more violence. Violent civil diso 1 . , s 0 f t l ie state tend 

vi °lent response. Violent clashes among B jtse lf. The violent 

to undermine both the institution of law an natu re. In the state of 
society is best epitomized by Hobbes s s a e other words, the 

nature, there can be neither government no • moHon a causal 
v j°lcnt disobedience of a particular law en sta t c possible and 

cl >ain that undermines the conditions that ]ent disobedience 

v nluable. For these reasons, the state could consider v, 

hs laws to be an attack on the state rtse . disobedience is to 

, We emphasize that if the l" 5 ?®'® ° 0 f pro voking a reexamina- 

e found in the civil disobedient s m • rnn rovinE justice, violence is 
l ‘°" of a state policy with an aim towar • P ^ righls 0 f others, it 
^•defeating. Violence is unjust since i ‘ hence obliterates a civil 
public rational discussion impossibles erior to that of 

^nhedienfs claim that his law breaking is mom y 

UlA ... . civ'll rtis- 


Claim uiai _ 

5 ordinary criminal. lontion that in justified cm a- 

Similar remarks support our con & take the penalty. Tins 

*edienrn ^ienhedient must be willing 
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willingness to accept the penalty indicates that the person is not at war 
with the state nor with fellow citizens. Rather, the civil disobedient is 
accepting his position as one among equals. The civil disobedient gives 
evidence of not talcing unfair advantage in the sense of receiving the 
benefits of the state without paying costs. Finally, the civil disobedient 
should believe there is a connection between the law being violated and 
the law or policy being protested against. To broaden the attach from 
the unjust law or policy to any law remotely connected with the offend- 
ing law or policy is to attack the state itself. If, on balance, the state per- 
forms its functions adequately, protest should focus on the unjust laws or 
policies. In most cases, protest should not be a broad attack on the state. 
The policy must be wicked indeed if it justifies a broad attack on all the 
policies of the state. Of course, in some cases, policies may reach that 
level of wickedness; the Nazi policy of exterminating the Jews is a case 
in point. However, unjust laws or policies of a state may be attacked 
without attacking all the policies of that state. The point of limiting civil- 
disobedient acts is to prevent a confusion between civil disobedience 
and stronger forms of protest. If this confusion is to be avoided, there 
must be some connection between the law being broken and the law or 
policy being protested against. To the extent this condition is violated, 
then to that extent is the act of civil disobedience in question harder to 
justify. 

Not all philosophers have accepted these constraints. In attacking 
a position that is somewhat similar to ours, that of John Rawls, Professor 
Brian Barry has said: 


The essence of Rawls’s high-minded conception of civil dis- 
obedience is the slogan This hurts me more than it hurts you.’ 
the protesters are to break the law, but do it with such deli- 
wi? T Si T ati0n ^° r ot ^ ers that nobody is inconvenienced. 

Why, then bother to break the law at all? As far as I can see 
rom Rawls s account, any public form of self-injury would do 
as we to make it known that one believed strongly in the in- 
justice of a certain law: public self-immolation or, if that 
een )j . 00 ex treme, making a bonfire of one’s best clothes 
wou e as good as law-breaking. Civil disobedience h la 
Rawls is reminiscent of the horrible little girl in the ‘Just Wil- 
liam stones whose all-purpose threat was Tf you don’t do it 
111 scream and scream until I make myself sick.’ 10 

' VC t _ th i nk tk ' S atti tude quite mistaken, however. Constraints on 
civil disobedience are the marks that are presented to establish that the 
law breaking in question is justified and hence stands apart from ordinary 
acts of law breaking. These constraints provide evidence that the inten- 
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tion of the law breaker is really a moral one. By adopting these con- 
straints, those who claim that civil disobedience is unjustified can be 
answered. The type of civil disobedience under consideration here does 
not promote anarchy, nor do those practicing it claim any specie 
status for their own moral views. Rather, civil disobedient! only ask 
for an opportunity to present their case outside established channels and 
for this privilege they pay special costs. Finally, if we view civi 
obedience as an integral part of the political structure, e contrac argu 
ment against civil disobedience is circumvented. T e necessity or civ 
disobedience is accepted in a democratic state that provi es a 
imperfect justice. By interpreting civil disobedience as an act of good 
citizenship, we establish the grounds for its justification. 


Toleration of Civil Disobedience in the Just Society 


By construing civil disobedience as an act of good citizensh 
straints are placed on how the law breaking is to e con uc ^ ^ 

constraints should also be placed on how the just state i should M 
of Civil disobedience. Wc have already seen ^t one rfthe factors Urn 
justifies an act of civil disobedience is the rea in ^ doing the dis- 
mit ultimately to the dictates of the legal orde^ y ^ ^ How _ 

obedient demonstrates ultimate allegiance o government must 

over, it does not follow from this r ?"nt Idvocates of am- 

ch °ose to prosecute such conscientious ■ , . die Vietnam war 

S’ for Who illegally avoided service > M ^ secure legal 

^eed not challenge the governments rtg 0 should exercise that 

penalties. What they deny is that ®?!,j ienec provides much of the 
ght. Our earlier discussion of civd <h s government should not 

Chonale for an argument to the effect rirorierly conducted, really 

? w ays exercise its right. If civil disobedien , ,P P statc . A certain 
“ an act of good citizenship, then it “ e sensit ive to possible 

? m °»nt of civil disobedience makes the star does provide this 

‘"instice. To the extent that civil dls ° bed T, alf of die state not always 
Positive function, one has an argument in b 

Rising te right to punish civil disobedie „ rose cuting civil 

. Several objections have been ra.sed £ dial it would 

“uhedients. One argument against no P j )ave been treated un- 
" m P'y be unfair not to prosecute. Equa , d scap e prosecution. Morc- 
Some, but not all, law bre.to-«' Mentions disobedient 
•mch failure to prosecute would ^pance with the law by others 
iw 01 ' 6 the advantages of gener. be shouldered. 

,lh °ut requiring that the same burdens also 


over, 
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In response, Ronald Dworldn has reversed the argument from fair- 
ness by turning it against those who favor automatic prosecution of con- 
scientious disobedients. Since justice and fairness prohibit the similar 
treatment of dissimilar cases, they prohibit treating the conscientious law 
breaker as a criminal. The latter violates the law for purely personal 
gain, or to carry out personal desires, while the former does not so act. 
The criminal violates clearly valid law while the conscientious disobedi- 
ent normally does not. 

Accordingly, since the two kinds of cases are different, prosecutors 
may exercise discretion and choose not to prosecute conscientious dis- 
obedients: 


A prosecutor may properly decide not to press charges if the 
lawbreaker is young or inexperienced, or the sole support of a 
family or dependent ... or for dozens of other reasons. . . . 
If motive can count in distinguishing between thieves, then 
why not in distinguishing between draft offenders? 20 


Another objection argues that failure to prosecute civil disobedients 
would encourage the practice of law breaking. If the government were 
to choose not to prosecute a significant number of such persons, then an 
incentive for refraining from such disobedience would have been re- 
moved. Acts of conscientious disobedience would increase until the legal 
order itself was undermined. Everyone would feel perfectly free to dis- 
obey whatever laws they personally regarded as wrong. 

However this argument assumes without warrant that prosecutors 
and judges will not take into account the effect of toleration on the legal 
f U [ ar S ume nts show only that toleration is sometimes permis - 
,'" 0t that il required. Presumably, one of the conditions under 
^ * C . 11 *1 i 1 J st5fiable * s tbat *t will not encourage law breaking so 
.i . SI .^ e ^ 0 * reat en the legal and political order. (Here one might note 
lQ 7 nc P ]° teSt and dem °nstrations of the late 1960s and early 

1970s ) * n ° Cat ^ *° GVen ^ reater numbers of such acts in the middle 

c ,. A fa J mo 5 e s f rious charge, at least on our view, is that the exercise 
ot discretion in determining whether or not to prosecute (or, when 
e ercise y a ju ge, to levy severe penalties) is arbitrary and unfair. 

ren prosecutors (and different judges ) may exercise discretion dif- 
feren y, even when faced with similar cases. How discretion is exercised 
might well depend on the personal moral judgments of the individuals 
J nVO ' ence . exercise of discretion encourages inequality before the 
law. Whether a particular conscientious disobedient is prosecuted or not 
would seem to depend more on the luck of a draw of prosecutor than on 
the ments of the case. 
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This surely is a powerful objection. (Indeed, one of the strongest 
objections to the death penalty is the arbitrary way judges and juries 
have exercised their discretion in assigning it. ) However, if certain addi- 
tional factors are taken into account, this objection may prove less than 


decisive. 

For one thing, the arbitrariness implicit in the use of discretion can 
be minimized. Where prosecution stems from one agency, such as the 
Department of Justice, all prosecutors can be instructed to refrain from 
prosecuting certain kinds of cases. Even where unassociated agencies are 
involved, the law itself can carefully circumscribe the conditions under 
which discretion may be exercised and the grounds on which disobedi- 
ence is to be tolerated. Of course, some residual unfairness may remain. 
However, such unfairness may be outweighed. It sure y is t e case a 
a judicial system that allows for some discretion is superior on groun s 
of justice from one that does not. Even if the law could be appl.cd 
mechanically to cases, which is doubtful, it surely is es,r ‘ l e ° 
some room for flexibility. Only then can the nuances of individual cases 

b e taken into account. ... t i lf > 

In conclusion, we do not think any of t e argume 
Oration of civil disobedience outweigh the justice of at teas t some 
toleration. Usually, civil disobedience is an act of good 
yields positive benefits to the state. Some ” , “ 

feobedients is a small price to pay for the benefits W ' ' ^ 

a Pply our theoretical conclusion to the prachca pr 


amnesty 


,a ny young Americans, because of their ^“^^desert the armed 
* found it imperative either to evade ^ ntribut ion to the war 

°es in order to avoid participation broke the law on moral 

5 °rt. Many Americans maintain that those ^j cipat j 0 n in it as wrong 
pounds— because they regarded the war an P P g forgetting of such 
r^ould not be punished. The granting of “ unt of the highly 

J* e Sal acts— would, it is claimed, not only j, t0 bind u p the 

^utroversial character of the war ltsl !. ” controversies over the war 
° u nds in American society that the bi 
derated. f nnd again st the granting 

Many arguments have been propose ‘ be pursued here. Be- 
l ^ an amnesty. All these arguments — n “^,te on the justice 
general focus of this **„cs raised go be- 

'mess of unconditional amnesty. 
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yond those involved in the particular case of the Vietnam war, important 
as those latter issues might be. What is also of concern is the general 
issue of the justice or fairness of not punishing some law breakers when 
other law-abiding citizens have paid a heavy price for playing by the 
rules. 

Indeed, the principal argument against the granting of uncondi- 
tional amnesty for those who (illegally) refused to serve in Vietnam 
seems to follow the lines above cited. Many young men did serve in Viet- 
nam when legally required to do so, including some who had or came to 
have deep reservations about the morality of the war. Many of these 
paid the awful price of fulfilling their legal obligations by suffering per- 
manent, serious injury or by losing life itself. Surely, opponents of am- 
nesty argue, it would be unfair to those who fulfilled their obligations 
and paid the price simply to forget those who were subject to the very 
same obligations. In this view, amnesty would treat similars dissimilarly. 
By so doing, it would be particularly unfair to those who suffered injury 
or death in the war itself. 

One can only be sympathetic to those who bore the brunt of a 
terrible war and to the feelings of those who regard amnesty as blatantly 
unfair. However, it is important to see if the charge of unfairness can 
withstand rational scrutiny. 

One might be tempted to reply to the argument against amnesty 
on the grounds that many of those resisters who fled the country or 
went into hiding have already paid a high price for their principled 
opposition to the war. However, such a strategy may not be the best 
one. Purely, we would want to reject the view that robbers or murderers 
should not be punished if they too had to flee the country or go into 
ldrng, leaving friends and family behind. We do not normally appor- 
ion ega punishment according to the nonlegal injuries already suf- 
e « 7 Jr * ec ipi en t (although in some extreme cases, injury already 
sunered wui be taken into account in setting the penalty). This reply 
is sufficient only to show that those conscientious disobedients who 
have paid an unusually heavy price for their law breaking should 
per aps e given reduced penalties. However, since it is reasonable 
to think that most disobedients who might be eligible for unconditional 
amnes y ace no greater hardships than other fugitives, the argument 
wou no **PP y to them at all. (It should be remembered, however, 
■ a . t! S ° ^ en * s submitted to the legal system and served terms 

in jai or eir beliefs. If amnesty would have been warranted, these 
persons may well be owed compensation.) 

We suggest that a more serious objection can be made to the 
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charge that unconditional amnesty would be unfair by adopting the 
strategy suggested by Dworkin. The argument against amnesty seems 
to take only two categories into account: one composed of those who 
obey and the other composed of those who disobey the law. But as 
Dworkin has argued, surely we ought to distinguish between the con- 
scientious and the criminal disobedient, particularly in cases where the 
law itself is unclear. It can be plausibly argued that, indeed, it was (and 
remains) far from clear that those who refused to serve had a legal 
obligation to do so. For one thing, the legality of the Vietnam war itself 
was regarded (and still is so regarded) as unclear by many qualified 
observers. The same can be said for the legality of the draft. Finally, 
the legality of the distinction between universal and selective con- 
scientious objectors was (and remains) open to serious question. 

Although we cannot argue in depth for all three points here, it 
« perhaps sufficient for present purposes to point out the following. 

Legality of the Vietnam war: There never was a congressional 
declaration of war, which the Constitution seems to require, 
the major congressional statement on e > f] e 

Gulf resolution, is alleged to have been obtainedjn false 
pretenses; escalation of the war was con ry seems t 0 
indications given by President Johnsom a ^ ' rea(y obU . 
have been conducted in violation of in observers, 

gations, at least in the view of some qual 

Legality of the draft: It can be charge ^MechVe^ Serrice 
plausibility, that procedures employed by and the un- 

Mem discriminated against the po , ’ ^g uent an d 

educated (who were not as ^ “ , he draft), 

educated counterparts of ways of legal y ^ 

Universal vs. selective co ™ cien \' OU * t t°!!liosvTthat ‘here are 
argued (as we will argue at some length*™ I ^ tw0 kinds 
no relevant legal or moral distmct.ons between m were con- 
of conscientious objection. H . en , ’ vietna m war in partic- 
scientiously opposed to serving in nst jtutionaI means of 
ular were wrongly deprived o 
redress. 

. The points made just above are all Since reasonable per- 

^Cd defense. However, that is just the f» ,n ^ e on the law it 
including judges and professors of law. b of (b is> su rely 
* Plausible to think the law is (or was) unclear. 
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conscientious disobedients should be distinguished from criminals. In- 
deed, as Dworkin suggests, they should be regarded as having provided 
a positive social service by allowing for the testing and reconsideration 
of current legal judgments. So, by application of Professor Dworkins 
position, the granting of unconditional amnesty would be a fair way 
of recognizing the legal ambiguities facing those who were called to 
serve. 


Moreover, one can argue that there is one clear difference be- 
tween those who served and those who conscientiously refused to serve. 
The difference is that the moral beliefs of the latter alone were so sincerely 
and deeply held as to motivate them to break the law. Surely, those who 
hold and act upon such deep beliefs should not be counted as morally 
similar to those who either have no such beliefs or to those who have 
similar beliefs but are not thereby motivated to act. Given that this is a 
significant moral difference (as it is recognized to be in other cases, such 
as those involving religious objection to saluting the flag), recognizing 
this distinction through the granting of an amnesty would be morally 
appropriate. 


Moreover, the United States already legally excuses from service 
those who have religious objection (or objection based on a system of 
beIl J that plays a role in one’s life similar to that played by religion in 
t e life of the sincere believer) to service in any and all wars. Now, if the 
distinction between universal conscientious objection to all war and selec- 
lve conscientious objection to particular ones is arbitrary, then it may 
lave een the conscientious disobedients who were treated unfairly. They 
were not treated the same as universal conscientious objectors although 
no relevant difference distinguishes the two kinds of cases. 

\wi U ii ^ °M ec ted. there certainly are such relevant differences. 

i e a acounts of such alleged differences cannot be examined here, 
some o t e more frequently cited candidates will be investigated. 

nus, it is sometimes charged that if selective conscientious objec- 
ion is permitted, the country will not be able to raise an army to defend 
1 ^i 'it ime t nee ^‘ H° weve r, selective conscientious objection had no 
sue ic ect w en granted in England at the very height of the Battle of 
™ am Vorld War II. Moreover, if a large enough portion of the 

g up e igi e for the draft regarded a particular war as grossly immoral, 
l sure y is oubtful if the war ought to be fought in the first place. 

ma y, as avid Malamcnt has pointed out, if the very survival of the 
coun ry is at stake, provisions for universal and selective conscientious 
o jec ion a i 'e could be suspended for the duration of the emergency. 2 ' 

is a o c arged that granting of selective conscientious objection 
would amount to an admission by the state that its own judgment about 
policies is inferior to that of dissenting individuals. But since one of the 
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points of having the state in the first place is to substitute a just collective 
apparatus for decision making for individual judgment, this would be se 
defeating. However, the state already makes exceptions for universal con- 
scientious objectors. If selective conscientious objection undermines the 
rationale for having a democratic state, why is the same not true for the 
universal variety as well? Moreover, as was argued in Chapter , it is per 
fectly consistent to recognize the importance of having a collective de- 
cision procedure while at the same time retaining the prerogative of 
rejecting individual decisions arrived at through the P r ®p e ure * 

We are unaware of any other good grounds for dishngurshmg the 
hvo kinds of conscientious objectors. It is, of course, possi e 
are such good reasons, but perhaps the present M > » 
shift the burden of proof to those who would uphold ^mcbon. 

Until that burden is taken up, it seems that a pnma facie for un«m 

ditional amnesty for conscientious disobedients exists.* S>ich a case resb 
on (1) the controversial and unclear character of the alleged legal obhga^ 

lions of the disobedients; (2) the justice o is S denial of 

disobedients from criminals; and (3) the unfairness implicit mta ^ 
conscientious objector status to sincere opponen ^ oj] the view 
This prima facie case is all the stronger since i did 

that critics were right about the — al chameter ofje war. ^ ^ 
rest on such a view, it would only app common sense of 

outlook. Rather, the present arguments appeal rs ^ of the 

Justice and fairness presumably shared y . . g( j wit ], ot hers, such 
war alike. When tlie arguments above are ■»! fo , lowjng thc bitter 
as that based on the need for nabona r strong case indeed 

controversies over Vietnam, we suggest that there is a stro g 

for unconditional amnesty of the kind one t0 support of govem- 

Incidentally, such a view does no co obedience. In particular, 
">cnt toleration of any act of conscientious d of justified 

" e are not committed to toleration w ere . violation of thc law 

*** °f civil disobedience have been violated, ^ and Iega l order, 

ls likely to undermine a reasonably demoo 1 " P whcre the act of 

Jwe the legality of the statutes vested . 

^obedience at issue violates the ri^ts °" ’““^,-euce in a democracy 

. In this chapter, the role of conscientious ^ ^ disobc di c ncc 

f* as been examined. We have emphasized n moro i function 

sometimes be justified but that it senes ° ^ nced no , lead to 

” a democratic society as well. Since ! JL m ine the results to wlncli 
W 'results, there is a continual need constant revaluation, the 

^ c h procedures lead. By contributing to so* ^ ^ ]cgal am l po- 
disobedient and the conscientious 

‘"cal orders to which we all belong. 
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An Evaluation 
of Preferential 
Discrimination 



Among the most abhorrent forms of injustice are those involving per 
vasive patterns of discrimination directed against groups, n our ow 
ciety, blacks Indians, and women are among those who in varying 
degrees have been and continue to be targets of such ^temahc mjushce 
It is a frequently heard claim that in view of past injustrce, members^of 
especially victimized groups should receive specia pr admjs _ 

allocation of jobs, as well as in university and profes 

'““■Hie acceptability of such preferential ^^«on has-been the 
subject of much recent debate. Proponents of such «P J quota 
accused of favoring unjust discrimination , m° re^ on a merit 

systems, and of undermming the evaluatio , , was re j ec ted 

basis. Thus, in 1970, Marco DeFunis > white, appUed and ^ 
by the University of Washington Scfioo ’ ^foclc or a member 

Sons were such as to secure admission if c . j j, ac ] been the 

of certain other minority groups. DeFunis cl^ed that he ha 
iuctim of illegal and unjust discrimination ^ (o decjde the case, 

Although the United States Supreme ruling and had nearly 

Sln ce DeFunis was admitted under a owe controversy over his 

graduated by the time his case was to be hea , 

delusion and the policy behind it still rages. ential discrimination are 
On this question, those who oppose P , blocking the legiti- 

t0 ^ obstructing the fight against rn^c ^ ^ ^ the victims 
Bi l ate aspirations of the oppressed. Dow e e, » place in society unless 
pust unjust discrimination to take *“” g m05t parties to the dispute 
*bcy are given a special boost now? needed both in hiring and 

that some form of affirmative action . s thcy disagree over 

Jt jrnini 0ns _ at least as a check against future » fonn of affirmative 
"bather preferential discrimination is a g 

aCUon - , ,, mt, ire and justification of pro- 

In Chapter Eight, we considered >e ^ j n t i, e present diaptcr 

directed at injustice within the l"’ [0 thc victims of social 

"-ill consider whether society s respormib_U V ^ 0ur .nvcst.ga- 

in l“«ce requires preferential discrimination 
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tion will concern the requirements of compensatory justice in this area. 
We will also consider, although less fully, noncompensatory arguments 
in favor of preferential discrimination. 


DISTINCTIONS AND CLARIFICATIONS 


Debates over preferential hiring and admissions are often doomed to 
inconclusiveness because different forms of such policies are not distin- 
guished. For example, it is often charged that preferential hiring is un- 
justifiable because it involves quotas . However, this need not be the case. 
Even if individuals are given credit for membership in particular groups, 
then, even with this extra bonus added on, they still may be less-attractive 
candidates, all things considered, than certain nonmembers. Thus, though 
it may count in Jones s favor that he is a member of a preferred group, 
it may not count enough to override the superior overall standing of 
mi , a nonmember. Preferential discrimination necessarily involves the 
giving of credit or bonus points for group membership but need not in- 
Iv! V *i iT I • 6 is , SUe justifiability of quota systems accordingly 

crh!Iinarion d,StlnSUiShed ^ *** ° f the l ustifiab5lit y of preferential dis- 

. f u*V?. a k° ^ re( l u ently charged that preferential discrimination leads 
this rhr, T" 8 ° r adn J lssl0n of tbe unqualified. However, proponents of 
Srdless'o l 7* h ° ^ for membership re- 

no rjrnnrm c Gr ^ ua ^ cations °f the applicant. To our knowledge. 
Indeed ° -P* 6 erenba l discrimination makes such an assumption, 

bv holding T er r S restrict lbeir defenses of preferential discrimination 
where a r* PT erence be exten ded only to break ties in those cases 
fied i Ofhp C 6rTe grou P mem ber and a nonmember are equally quali- 
bers of nrlf rec ° mmen d preference be assigned only to those mem- 
ODenines g J 0ups wbo are at least minimally qualified for the 

the selertin ^ 6 ^? 0ugb Preferential discrimination can lead to 
need not do" ° a ca . ndi ^ ate ot ber than the best-qualified candidate, it 

of the unqualified ’ “ CaSC * need not Iead l ° the SeleCti ° n 

♦ion ic tLr! ^ 7?° St ser * ous charge directed at preferential discrimina- 
v v -mi nt ■ 00115 ^ tes rever se discrimination. According to the reverse 
V s n .f .? _ ,0r l f rgu ^ ent (BDA), preferential discrimination is unjust. 

or, i ngina . iscriminatory practice directed against a victimized 
group was unjus , it was because discrimination was based on possession 
o an irre evan c aracteristic. But if it is unjust to discriminate against 
someone because of possession of an irrelevant characteristic, it must also 
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be unjust to discriminate in their favor because of possession of that 
same irrelevant characteristic. Hence, preferential discrimination is unjust 
because it is based on possession of the same irrelevant characteristic on 
which the original unjust discrimination was based. 

However, the RDA itself is open to strong criticism. In particular, 
critics deny that preferential discrimination is based on possession of the 
same irrelevant characteristic that was the basis for past discrimination. 
That is, critics deny either that reverse discrimination is based on posses- 
sion of the same characteristic as was past discrimination , 2 or they deny 


that the characteristic remains irrelevant . 3 

Responses to the RDA profitability can be divided into two . cal te- 
gories; compensatory responses and noncompensatory responses. er 
ents of the first sort of response maintain that the ground of preferential 
discrimination is the unjust injury suffered by group mem ers. 
maintain either that group membership itself is not the groun o 
pensatory treatment, injury being the ground, or else group memberelup 
has become relevant because past injustice was based «poe*NoM 
pensatory responses tend to be either mentocratic or egahtanan. the 
meritocratic view, membership in a victimized group > 

to various qualifications for employment or admission " e as 
minority students are said to need female or My <o erve as 

role models. In the egalitarian view, preferentia and for 

as a means for equalizing distribution o we ® f s no t a barrier 

treating a society in which membership in ce S f 

to advancement In the meritocratic view, hum ! « g I P 

toried-group members is not discrimination a . ’ j tf, e egalitarian 

toembership is held to be "v o^^ch SsrSnination is held 
Vlew > discrimination is indeed going o , . f .r, „ future. Of course, 

"tcessary to produce a more egalitarian SQC1 ,^ Q nc for example, 

,h «e approaches are not mutually exc usi • L ct us consider 

de tond both the egalitarian and compensatory positions, 
toese responses to the RDA in turn. 


^PENSATORY justice 

ANd preferential discrimination 


• stice preferential discrim- 
terding to the argument for ,U Mm pcnsation for past dis- 

‘tion in hiring and admissions is jus Often cited here is t ic 

tomation against group members as suci ^ ^ whom chained 
Ili liar analog)' of a race between two "j jn t] ic middle and the 

a beav^' weight. Surely, if the race JS 
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chain cut, it would not be fair simply to let the race resume. Since tire 
previously chained runner already is far behind, fairness requires that 
the effect of an unfairly imposed handicap be negated. Likewise, advo- 
cates of preferential discrimination argue that, given past discriminatory 
practices, implementing equal opportunity is simply not enough. The in- 
equalities resulting from past discrimination would be perpetuated into 
the future. Compensatory' preferential discrimination in favor of victim- 
ized-group members is required in addition. 

In this view, the RDA simply misses the mark. It falsely assumes 
t at both preferential discrimination and the past unjust discriminatory 
practice are based on possession of the same characteristic. On the con- 
trary, pastdiscrimination was based on possession of the criteria for group 
mem ers ip. Thus, blacks as such were victims of unjust discrimination. 

owever, compensatory discrimination is based on injury. For example, 
blacks are to be compensated, not just because they are black, but be- 
cause they were injured because they are black. 4 

Eva/uafion of the Compensatory Argument 


treated w * ,S UI ) c ° ntrove ” ia t that individuals who have been unjustly 
Rather mnf 6 aD a ^ St p . nma * acie justified claim to compensation, 
ized PToun "^ en ^ re * evance of membership in a victim- 

Thus if tt, 03 10n . 0 ^ ^ropensatory claims is considered, 
victimized ° reas ° n * 0r Preferentially discriminating in favor of a 
™enTta membe , r * that the ”***«* has been unjustly treated. 

- ° f " Stoaar — °”S b ' *° be •»“* 

receive similar ™ “ ' JOne who has bre » similarly injured should 
to which com m P ens ation. But then, there can be no relevant group 

and only of the victimized^Al/blad: made * 0the , r ^ an Aat ~ m P osed of 

mav be mpmk P « r *v » AU “tack persons and all women, for example, 
victim and not qm UackT” SmUP ’ bU ' they deserve compensation qua 
If this ■ • 01 k r qua "'Oman. 

pensatory diS 1 inaton”h ! ’ * e bind ° f justified preferential com- 

\Vhat is not justified is restrict “ fa ™ r ° f '’ ictfa ’ S ° f SOciid in i ushce ' 
of especially victimized ° f c °mpensation to members 

ous cases, all members 3 EVe " “ is p,ausible in *0 most sen " 
pensation ought to be nroWded f ^ ,? been eqU:>1 

and nonmembers alike d ° r aU equaU >' ln S ured v,ctJms > members 


A Pragmatic Reply 

It might be replied that if we could apply ideally just principles of 
compensation, the above point would be acceptable. Similar injury war- 
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rants similar compensation and, ideally, each case should be considered 
on its own merits. 

However, it might be replied that in the present state of affairs, it 
is highly unlikely that ideal principles of compensatory justice can or 
should be applied. Matters are just too complex to permit case-by-case 
treatment. Consider the factors that might have to be weighed, for exam- 
ple, in providing reparations to black persons on an individual basis: 


Compare, in this context, the circumstances of a Mississippi 
sharecropper, a Harlem welfare mother, a Fisk University pro 
fessor, a successful jazz performer, an unemployed young man 
living in a Chicago slum, a political leader in Detroit, and a 
kindergarten child in a predominantly white su ur an sc oo . 

Each would have to prove the amount of his or her damages 
as an individual ... an attempt to individualize the compen- 
sation awarded in a program of black reparations wou 
to weigh so many imponderable elements a . • * 
coveries might in the end be more capricious an c 

Influenced by such considerations, James Nickel argues that with 
respect to black persons in the United States: 

if the justifying basis for such [P r * (e ™^ 

1S the losses and needs resulting from sla ry 

tion, there will be a high co're.ation^etiveen.be.ng black and 

having those needs, and because ot tnis . . ^ 
the administrative basis for such a program. 

N"* e l allows that "this may result in a ic* ^vecosts so that more 
hlJ ‘ replies that “it can help to decrease administrative co 
Sources can be directed to those in need. . . f or preferential 

What we have here is a pragmatic HtaW", | ven a sta . 
^•crimination in nonideal situations. The argu f mem b C rs of 

‘"■««1 premise to the effect that a justified prng- 

Particular group have been unjustly vie ’ , , j work needs to 

in acting as if all have been victim^. of nrg u. 

5* d °ne on the precise fonnulation and 
cnt For now, the following comments ma> F;fS t, 5omc 

The unfairness Nickel mentionc a rec civc compensa- 

who have not been severely victimized ^ ^ by un just acts 

Dn - Second, nonblacks who have been s Njc j. c i suggests that such 
“'Practices would not receive compensation- inc rcasc in rffi- 

‘dual unfairness can be outweigh* ) ^ CQn $o docs not 

in distribution of compensation. number of severely 

‘bat it is so. Indeed, if there are a s, gml.cn 
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injured persons who are not group members, there will be a decrease 
in efficiency. Aid will not be provided for many of those with the 
strongest compensatory claims at all, since many will not be members 
of victimized groups. Rather, it will go to group members instead. So, 
at the very least. Nickel's conceptual point needs to be supplemented by 
data on the extent of residual unfairness involved and the resulting im* 
plications for efficiency. He is not entitled simply to assume that his 
proposal will increase efficiency when in fact it may actually decrease it. 

Moreover, if the reason for going to group classification is to chan- 
nel resources to the victimized more efficiently, we ought to be reason- 
ably certain that the proposed classification does the job. It is by no 
means self-evident for example, that classification by race, sex, or ethnic 
background is any more efficient or easier to apply than alternative classi- 
fication based on some index of income, educational, and health defi- 
ciencies. Such a social indicators approach, as described in Chapter 7, 
would provide compensation to seriously deprived members of all groups. 

ti , as there is likely to be a high correlation between serious depriva- 
~° n , . bein S treated unjustly, at least in the affluent countries, the 
moraUy more acccptab,e and no Icss 

iustifiS n i S t T enl ^, CVen , if adoption of administrative approach is 
based on n ° ^t award of compensation ought to be 

to think tw P mcmbt ' rs,li P- Hence, we have been given no good reasons 
on a Inn &^ t0ry aWMds f ° r ^vidual injury ought to be made 
membershin mm p ! lr ? cu,! f ampirical conditions, appeal to group 

tions need not di j ' “ a '} minlstr a ti ' , <d>’ justified. But the required condi- 
Hence we Wo a lernate classifications have strong advantages, 

p roach actually ^ " P ' 

A Second Repl y -C„Uec«ve Compensation 
compens^^p^trenM d ' S t *! e W . nd oF ob > ecHon raiscd ° s “ inst 

was with cmimpncnf • dlscnmxna bon is misdirected. If the concern 
that croun memlw v* then it would be correct to point out 

claims. But pcrhapTJe shouldT"' '° tt,e j, ustUi f ation of “mpensatory 
as collective entities. M b concerned oath compensating groups 

Q posidon ^as been defended by Paul Taylor. He maintains 


intern* ^ “^fished social practice ... of treat- 

,1 Certa ‘ n class of persons in a certain way 

on the ground that they have the characteristic C, and if this 
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practice has involved the doing of an injustice to C*p er sons, 
then the principle of compensatory justice requires that C-per- 
sons as such be compensated in some way . 0 

Taylor’s point is that although possession of C was morally irrelevant to 
how a person should be treated, it became relevant because of the appli- 
cation of the unjust discriminatory practice itself . 10 On this basis, Taylor 
concludes that even an individual C-person who has not been victimized 
nevertheless has a right (based on his being a member of the class of 
C-persons) to receive the benefits extended to all C-persons as such .” 11 
Compensatory benefits are not to be provided for individuals as such 
“but rather are directed toward any member of an ‘assignable’ group . . . 
who wishes to take advantage of, or qualify for, the compensatory bene- 
fits offered to the group as a whole .” 12 

Although Taylor’s shift from concern with individual compensation 
to concern for group compensation may eventually prove fruitful, it seems 
seriously incomplete as it now stands. In particular, it is left unclear why 
C-persons who have not been victimized are to be awarded benefits. If 
there is a choice between compensating an uninjured C-person and an in- 
jured person who is not C, surely benefits ought to go to the latter. (In- 
deed, it is difficult to understand how provision of benefits to the former 
could be called compensatory since there is no injury for which compen- 
sation should be made.) 

Perhaps, however, this is just to miss the point of Taylor’s shift from 
individual to group compensation. Unfortunately, though, what has not 
been provided is an adequate account of group compensation. 

Consider, for example, the following problem. Suppose a group G 
Is composed of individuals ii, i 2 . . . i„. If we speak of G being injured 
as a group, we might mean only that each individual member h, h . . . 

Iq has been injured. In this sense, the group has been injured as an aggre- 
gation. On the other hand, we might speak of G being injured not simply 
as an aggregation but as a collective entity. Here injury to the group is 
not in principle reducible to injury to the individual members. Whether 
the concept of irreducible injury to a group is intelligible is itself a con- 
troversial issue. Taylor, however, seems committed to such a concept of 
collective injury. For, if by injury to the group he means only injury to 
^dividual members, die earlier objection would still hold. Compensation 
would be for injury and anyone, member or not, would be entitled to 
similar compensation for similar injury. 

However, if collective and not aggregative injury to a group is at 
issu e, another problem arises. Professor Taylor assumes that since com- 
pensation ought to be made to the group, each individual member is 
entitled to receive compensatory benefits. But such an assumption surely 
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is questionable. What Taylor needs are premises that indicate how com- 
pensation intended for a group should be distributed among the mem- 
bers. But he supplies no such premises. And, it is at least plausible to 
think that if a group has been injured as a collective, compensation ought 
to be made to the collective as well, and not to individual members as 
such. Thus, suppose a particular religion as such has been unjustly dis- 
criminated against, perhaps by imposition of a tax burden not imposed 
on similar groups. Surely, compensation ought to be made to the religion 
as a collective entity, perhaps by granting it special tax benefits in the 
future, and not to each particular adherent. If not, we have not been told 
why not 


Accordingly, those who talk of compensating a group face a logical 
i emma. Either no group exists as such, for the group is only an aggre- 
gation o individuals, or else the group is a collective entity, in which 
lt „ rem , jdns to shown how compensating individuals compensates 
e co ective. What is needed is a principle specifying the relation be- 
^ collective compensation to groups and distribution of that corn- 
el.- jy. ; ffHf ai ^ Individual members. In the absence of such principles, 
complete fr ° m mdlVldual to ® rou P compensation is at best seriously in- 


Additionol Problems of the Compensatory Approach 

icnores° ° f * e com P e nsatory approach is that it 

prindnle hJw P 11131 ? mpensab '°" should be for injury. Once that 
the comnensntnrJ 1 a . ccept ^ S 1011 ? membership becomes irrelevant from 
^ injured individuals should receive 
perhaps became of y^ ere compensation cannot be provided for all, 
he employed for ° f adiudica,i0n Sb ° U,d 

preferenttafdkrri^ Cre .. are 0!ber serious objections facing the view that 
preferentral d.scrun.nation is an appropriate tool of compensatory jus- 

tice thnTm'ight be calMth 3 plausib,e P rinci P ,e of compensatory jus- 
to the PP, the strength of^ F ro P ortIonalit y principle (PP). According 
compensation to whfcbone Ue P e . n5a,0I >' ohim and the amount of 
the dpto-ee of its;,, e I s enbbe d is, ceterts paribus, proportional to 

Sves Se to c ZZ *?*"* A ««*■* of the PP is that equal injury 

were both injured to^s!^ 5 f TbUS ’ “ * a " d Y 

for their injury, then ”" d , both deserve compensation 

equal strength and rich is emMed? l “ com P cmafory daim of 
. , entitled to equal compensation. 

ow, 1 l ex cmely unlikely that a hiring program which gives 
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preference to blacks and women will satisfy the PP because of the arbi- 
trariness implicit in the search for candidates on the open market. Thus, 
three candidates, each members of previously victimized groups, may 
well wind up with highly disparate positions. One may secure employ- 
ment in a prestigious department of a leading university while another 
may be hired by a university that hardly merits the name. The third 
might not be hired at all. 

The point is that where the market place is used to distribute com- 
pensation, distribution will be by market principles, and hence only 
accidentally will be fitting in view of the injury suffered and compensa- 
tion provided for others. While any compensation may be better than 
none, this would hardly appear to be a satisfactory way of making 


amends to the victimized. « B(f 

“Compensation according to ability” or “compensation according 
to marketability” surely are dubious principles of compensatory justice^ 
On the contrary, those with the strongest compensatory dnuns should 
be compensated first (and most). Where compensatory daims are equal 
but not everybody can actually be compensated some fmr method o 
distribution should be employed, c.g., a lottery. Prcferent al h nng poh 
cies, then, to the extent that they violate the PP. ^' ^ ^“ on 
in favor of some victims of past injustice and a f 
which compensation is awarded is independent of he tans 
is owed, and so distribution is determined by appbcauon o pnnciples 
that are irrelevant from the point of view of rmmpens ^ s 7 0 preferential 
Now. perhaps this is not enough to Horten uStd But 

hiring as a compensatory instnimen i p fnr ’ t v, e justice or justification 

Moreover, it is frequently providing compensation arbi- 

missions policies distribute the preferential hiring policies place 

trarily. Thus, it is sometimes argu P w hite ma l es who are 

the burden of providing compensa unfair, for there is no 

first entering the job market. Tins is held tube ,«** ^ 
particular reason for placing the ur indeed burdens should be 

In response, it may be conee i_ 0W ] c( Ved, where preferential 
equitably shared. Thus, it is S that -at is in place to 

hinng in coUeges and umversiU fessoria l chairs to contribute in 

ex Pect the occupants of comfortabl le P ^ ng white male who 
some way, to make some form o r fliat t ;,i s i s not in fact being 

boars the cost." 15 Leaving aside th P is being singled out. 

done, 0 „e might ask why this new, expanded gro P 
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The very same considerations that required the original expansion will 
require ever greater ones. It would seem that this point could be pressed 
until costs are charged against society as a whole. 10 However, preferen- 
tial hiring and admissions policies, by their very nature, assess compensa- 
tory costs against a small group of job applicants. At best, it is unclear 
how costs of such policies are to be more equitably distributed. 

It appears, then, that preferential discrimination in admissions and 
hiring is a dubious instrument of compensatory justice for it distributes 
both benefits and burdens arbitrarily and unfairly. 


Further Remarks on Compensatory Justice 

At this point, it might be acknowledged that there are serious ob- 
jections acing the proponent of compensatory preferential discrimina- 
tion. owever, there may be more serious objections facing its opponents, 
or one thing, the injustice involved in preferential discrimination may 
e wa e by the injustice involved in the gross inequalities of distribu- 
tion of wealth in our society.” Is it really just that a coal miner works in 
\vhiU Ser0US OCCUpation * or more than forty years for a relative pittance 
„ n ,i tv , an f Xecu ^ ve at a giant corporation makes several times as much, 
and nth * m ° r T interestin g work to boot? Is this just, given Rawls’s 
moted pomt ^ at f 10 * 1 differential outcomes are significantly pro- 
endowment T*!?* start j"S points-such as in the distribution of genetic 
themselves nr" avora ^ e home environments— for which the recipients 
injustice nen! resp ° nsi ^ e ' J 18 Given what many regard as such gross 
preferential die • ® ^tnbution of rewards, the injustice involved in 

pensatory policy and a relntiT? 1 "’ “ " 0t between an ideal V > ast com ' 
nothinc at all In « n . e a ive > - unjust one. It is between the latter or 

the best that can b^don^rmT preferentia, discriminaUon may be 
While such 4 6 , m tbe uontpunsatory point of view. 

seem to us to carry th^day Tf' th ^ ^ " 0t With ° Ut f ° rCe ’ ^ d °,T 
all its victims? Why arbitral ^ ,S un,ust - why n0t tIy *° hclp 

programs designed to benefit aUvTca 7* 

nf t 1 au v,c bms of social injustice (and, indeed, 

and fairness but also am more hkel' 0 {TV” P 01 " 1 of " CW of ’ usUce 
divorce t a j . 0re ilkel y to attract political support from 

ential d2criminaUo n fwe^^*y bieCtio . n f b,e features of P rcf “; 
___i „ , A , . P rev ented it from gaming widspread support, 

and may even have cost other b . 

/ iner kinds of compensatory programs votes. 
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Indeed, we agree that the requirements of compensatory justice 
have not been adequately acknowledged, even in those relatively affluent 
countries that could provide compensatory benefits. However, we believe 
the requirements of compensatory justice can best be met by (1) the 
adequate funding of compensatory government programs, e.g., job-train- 
ing programs, housing programs, benefits of which are to be distributed 
according to the social indicators approach sketched earlier; and (2) by 
tile establishment of a judicial mechanism to deal with cases of serious 
social injustice affecting individuals and (where appropriate) groups as 
collective entities. Such a policy is far from ideal but seems less objec- 
tionable than preferential discrimination on a group basis. 

Compensation should be for injury. It should not be distributed 
arbitrarily, nor should the costs of providing it be arbitrarily assessed. 
Perhaps we would do best for the victims of social injustice by insisting 
that these principles be applied. It would seem that compensatory jus- 
tice requires no less. 


noncompensatory defenses 

OF PREFERENTIAL DISCRIMINATION 


Preferential discrimination can be defended on grounds 

pensatory ones. Hence, even if the compensatory defense .s n dequate 

other defenses might be stronger We wifi ™%^"^ a 7th e 
of these noncompensatory approaches to see if they fare better tna 

appeal to compensatory justice. 


The Appeal to Merit and Efficiency 


me Appeal to w . 

Advocates of this argument will * j ^ £ far' aTdieir 

sion “preferential discrimination is ou __ ^ ^ ]e ’ ast one 0 f its uses, sug- 
approach is concerned. ' unjusti fiable basis. However, 

gests distinctions made on an arbitrary J thgre „„ mer itocrabc 

advocates of the meritocratic approac y est , ec ially victimized groups, 
reasons for hiring or admitting mem univeJ . sity . There, it is argued. 
This argument is often app serve as role models for 

women and blacks, in faculty posi • discrimination, overt and 
women and black students Because ofP university positions of au- 
oovert, few members of such groups P> . stu dents rationally to 
diority and influence. But for wome ^ , . .... til n t oeonle like tl 


ana diuck — - nncnov university posiuv,,:, ... 

iv ert, few members of such gr P black students rationally to 

Ority and influence. But for women O ^ ^ tha , pe0 ple like them 
tain to such positions, they mus f ema ] e and black faculty, they 

>n succeed. If they are presented with temai 
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are given living proof that discrimination can be overcome. Of at least 
equal importance, they may identify with such models and hence secure 
the special stimulation that will enable them to succeed. 

In addition, it is maintained that women and minority faculty can 
play special roles in advising and counseling women and minority stu- 
dents. 10 Surely it is disconcerting for black students on a largely white 
campus to be confronted with an entirely white faculty and administra- 
tion. They might feel, with some justice, that other blacks are especially 
likely to understand their special problems as whites cannot. Moreover, 
members of victimized groups, because of their atypical experiences, are 
likely to have special viewpoints on many matters and so add an impor- 
tant sort of diversity to the intellectual community. 

Similar arguments can be made in support of preferential admission 
to professional and graduate schools, as well as to undergraduate col- 
leges Such institutions always have tried to select a diverse student body, 
ure y, pre erential selection of a student from a sparsely populated 
^1“° iS Skffl 1 at basketball, is justified, so too is the giving 
, , 1 ? r women an<1 minority candidates. Moreover, professional 

and women >, SerV f * cornmunit >' as a whole. Minority-group members 
Hence nrpfn T, underrepresented in the professions, however, 
ical schools is*" ■* ??"5 lssions °f minorities and women to law and med- 
care to wnmr & * 16 Tne . ans providing adequate legal and medical 

^hese a" 3 7 e f Uy t0 Poverty-stricken ghetto areas, 
and efficiencv-rplTf 61 .! S ’ ** acc ^ lta l > * e - sh °w that there are meritocratic 
ticular rrouns n 6 r , easoa ? ^ or thing or admitting members of por- 
tions were consM« Ea ere " Ua * basis. Even though if standard qualifica- 
slightly less auallfi.^ ’.if ® lven S rou P member may only he equal to or 
tions that cive th ' e an 3 nonme mber, there are additional qualifica- 
that give the group member the competitive edge. 

Evaluation 

to distinguish arguments just cited, it is especially important 

do not 1 ^ Sh0w from ^at they may seem to show but 

black^appiicants^to wS^i* 6 . 3rgU t . m j nt that preferential selection of 
to serve the black ™ ^ ls Justified in view of the need for lawyers 

it shows if ar gumunt shows anything 

mmmimifv-nr godless of race, who will practice in the black 

receive preferential Mns!der a n uorSi' Vl T T nceded - sl,0U ' d 

but willingness to practice ^^certain farel^rather 1 thaxThi othcrs.^Of 
course, as a matter of fact hUnW . . .. . 

oiacks may be more anxious to practice in 
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and help serve the black community than others. But if a nonblack is 
equally willing to help, he or she should receive consideration equal to 
that of otherwise similarly qualified black candidates. Likewise, a policy 
designed to equalize distribution of physicians throughout the United 
States may admit more minority-group members than would have been 
the case if only standard qualifications had been considered. But it will 
preferentially admit others as well and, in any case, the basis of assign- 
ing preference will not be race. 

Indeed, there surely is something dubious about the assumption 
that only blacks will be willing to serve the black community, only 
women will serve women, and so forth. It is even more dubious to think 
the state should help promote such a segregated society by allowing 
preferential selection on a group basis. As Supreme Court Justice Wil- 
liam O. Douglas wrote in his dissenting brief in the DeFunis case in 
which DeFunis, a white, charged he had been denied admission to the 
University of Washington School of Law on the basis of race: 


The equal protection clause commands the elimination of 
racial barriers, not their creation in order to satisfy our the- 
ory as to how society should be organized. The purpose of 
the University of Washington cannot be to produce Black 
lawyers for Blacks, Polish lawyers for Poles, Jewish lawyers 
for Jews, Irish lawyers for the Irish. It should be to produce 
good lawyers for Americans. . . . so 


Similar points can be extended to consideration of the other argu- 
ments considered. If diversity is desirable, all who can equally contribute 
to a diverse intellectual community ought to receive equal treatment. If 
ability to motivate or serve as an example for students is a relevant 
quality then that-and not race or sex- is the factor to be considered. 
Not all’ minority-group members or women are likely to be helpful to 
women or minority students. And in some cases, a white male may be 
best at motivating minority and women students. One ought not to 
assume that blacks identify only with blacks, Jews with Jews, women 

with women, and so on. , . ... 

We conclude that arguments from merit and efficiency will some 
contexts justify the hiring and admission of wct.muied-group members 
in cases where such persons would not be hired or admitted if 0n , 
cases wnere were considered. However, such persons are 

andard they are viedmized-group members. Rather the * 

Hired simply bee. ability to do an important job well R, I .!' ey 

are hired because* f then ^ thc « P 3„dcd scns 

MTi* coSi regardless of—.,„ “ «*** 
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though application of expanded meritocratic criteria may lead to in- 
creased hiring or admission of victimized-group members, it will at most 
be a contingent (although important) fact that group members are 
more meritorious in the expanded sense than others. No broad policy 
of preferential selection on a group basis is justified by the sorts of con- 
siderations examined in this section. 

Moreover, one must take into consideration here the danger of 
creating two classes of faculty and students, namely, those who are 
most qualified in the standard sense and those who are most qualified in 
the expanded sense. Although the expanded notion of qualifications 
might be the most defensible, there may well develop a tendency to 
orget that given the opportunity, there is no reason to expect minority- 
group members or women to be less qualified than anyone else in any 
sense of qualified.” 


The Appeal to Equality 

PS .^ e J‘ ustifi c a tion of preferential discrimination 

it InnVc ° reCti * y past nor expand the notion of merit. Rather, 
need nnf V 6 TTT"?* 9 °* P referenti al discrimination. Such a view 
social iustirc tut based on concern for rights and 

even if it invnl 3 K> 11 C3n ar S ue ti that preferential discrimination, 
an egalitarian present ^Justice, is necessary to bring about 

wealth and nnw * f ^ T ^ US ’ SOme se e it as a way of transferring 

Others mthtZ fr ° m f gr0ups that al ^ady have it to those that do not. 
that ^ctimtL^I pre ^ er ^tial discrimination as a means for insuring 
and carry out rfr UP i m ® m b ers have a chance equal to others to develop 
be conceived n-? ? 3 ” S °* ^ e * Preferential discrimination, then, can 

Tln. s , one writer £5? eqUaUty ° f ° PP ° r,Unity - 

candidates' 1 Want , to present themselves as qualified 

prachteWi a5S .T ed havin S “ to chance. . . . Past 
preferential hiring™ d ° . nQt rece i v e this fair chance and 
because prcferenUaT hir™ y ° f in . surin 8 *at chance precisely 
proof be ph«d on tw" S r ^ u fres that the burden of the 
have discriminated t osc w i'° do the hiring— on those who 

demonstrate that thef a"rc noT"" ""d “ acks -.\ n the past_, ° 
uiey arc no longer doing so. 11 

Surelv "in fiabt e . qua ! “Pfidurrity require preferential discrimination? 
Surd,. ln l, gh „f evidence of past inequalities - one would want to do 
more than os*.- institutions to please not discriminate against certain 
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groups. On the other hand, preferential discrimination in favor of cer- 
tain groups seems to go beyond what is needed to insure equal opportu- 
nity, Perhaps hiring and admitting officers should be required to 
advertise openings publicly, keep records on interviews with all candi- 
dates, and be able to justify the final selection according to meritocratic 
criteria. It is quite another thing to sanction preferential discrimination. 
The former policy of affirmative action judges all on their merits while 
the latter goes beyond merit. If the sole goal is to implement equality of 
opportunity, it is far from clear that preferential discrimination is needed 
to do the job. 

A Rejoinder in Defense of Preferential Discrimination 

But perhaps preferential discrimination is needed to implement 
equality of opportunity precisely because of the effects of past discrimina- 
tion. These effects should not be ignored. That is, if victims of past 
discrimination have been harmed to the extent that they are at a com- 
petitive disadvantage relative to others (and such disadvantages can be 
passed along from one generation to the next), then surely such an un- 
fairly imposed handicap ought to be neutralized. Thus, it might be held 
that: 


the key to an adequate justification of reverse discrimination 
[is] to see that practice not as the redressing of past priva- 
tions but rather as a way of neutralizing the present competi- 
tive disadvantage caused by those past privations / 3 


This is an interesting and important proposal, whose implications 
need fuller exploration than can be given here. In particular, the fairness 
of holding some X back because, through no fault of Xs, some Y was 
unjustly victimized needs to be strictly scrutinized. For now, it is suf- 
ficient to suggest that this response faces difficulties already considered. 

First costs would still be distributed arbitrarily. There is no reason 
to think that all persons who have a competitive advantage over vie- 
timized-group members will bear the burden Moreover, benefits will 
also be distributed arbitrarily. Presumably, those lured or admitted 

wm u fhe most qualified of the victinuzed-group members. 

But 6 3 ‘lhlv they are the ones who need help the least Those who 
have been To hurt that they can barely compete at all would seem to get 

nothing. important, the present suggestion does not cstab- 

, finally, a mem bership in victimized groups. Surely, all those 

!ttv"untTp'^ - * ^Ch-Uvc disadvantage have an 
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equal claim to have that disadvantage neutralized, whether they are 
group members or not. 

Nevertheless, it does seem unfair that those who have been un- 
justly placed at a competitive disadvantage simply be asked to compete 
with others. Under such circumstances, equality of opportunity would 
operate to make those who have not been unjustly victimized winners. 
But again, it is far from clear that preferential discrimination is the 
required sort of redress. Those who can profit from extra education and 
training certainly ought to be given it, but those who cannot ought to 
receive equivalent help as well. Moreover, the costs of providing extra 
e uca ion, training, and jobs ought to be borne by the community as a 
^ ° e ', n , ls . way ’ no s P e °i a l group would be arbitrarily singled out to 
nn«-l 1 ° i UT 6n P ayment ^ose w ho receive training should, where 

Mo? l„ e rt e T ecled t0 T petc in the i° b a '°"g 

nhrfvl if ^ ’ mi ^ 0nc W ^° through social injustice has been unfairly 
benefits* Tn .l eVere COm P etit ive disadvantage ought to be eligible for 
“recoutr- &“*?£*!* opportunity* can bo proved for 

would be imdr> ° ^ ^ stinctions on a group basis. Distinctions 

would be made on relevant grounds alone.** 

Suppose P ° lnt r nee ^ s t0 ^ ea ^t with. But it is crucial, 

to argue that the' * V ° Cate . of pre ^ erentia l discrimination policies were 

Of Sd R ol taV° fat Was t0 incrcase ,he »“*«<* members 

whole Such f * h v r VerSmeS ’ P r ° r «sions, and labor force as a 

ample it mtht be ar .K* defe " ded ° n *““•*» grounds. For ex- 
racial tensions in P re ^ erent, 'al discrimination would diffuse 

ins thl a Zw;Z Ie 7 5001 ° f hi ? U >- skiPad workers by encourag- 

lead to an imnmv-° ' V0 ™ en and minority group members, and thus 
and decreaseTr 1 "?' well-ordered society. Stability, progress, 

might appeal to riehtiT j™" d Promote the general happiness. Or, one 
tion of wealth and^ov? by cIaimin S tha t a more equal distribu- 

distribution would be viewed"?. gr °“ PS ' V ° uM result ' Such a more equa ’ 
this view the nnint nf t SS a re< l uireme nt of justice and rights. In 
some inTustr:, l ^ “ ™ y 

the future . 25 P uce a more Just an d more equal society in 

favor of preferential ° ^ ^ m ° St powerful of * e arguments in 
here, however, significant'™"? 0 " ' hat ' VC haVe yel “countered. Even 
dieted by the utilitarian relllv?"* WiU the “"sequences pre- 

some less costly way? Is it f.,v , ' aboul? CouId lhey be achieved ln 

such as DcFunis, to bear ‘aW arbil ™ riIy selected white males, 

and equality f„; „.heS> WouM T** ° f l—** future justice 

produce long-run equality? ,1 r^T 1 ’ 0 " y 

i f would the overall distribution of income 
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and wealth in society remain the same? And if some members of minor- 
ity groups do better as a result of preferential discrimination, does this 
mean that the group has improved its position relative to other groups? 
Or are there now two groups— one composed of relatively well-off and 
the other composed of relatively worse-off members of the original 
preferred group? Should we want equality and justice in our society 


measured in group terms at all? 

Answers to questions such as these are crucial if the present case 
for preferential discrimination is to be made good. In view of the argu- 
ments presented in this chapter, particularly those appealing to equal 
treatment for all society’s victims and fair sharing of the costs of com- 
pensation, we suggest that the burden of proof still rests on the propo- 
nents of preferential discrimination. However, it also seems to ^us that 
the arguments considered in this section are not without force and indeed 
raise questions that require further exploration. The controversy is far 
from settled. 


SOME CONCLUDING COMMENTS 

We have found no arguments for preferential discriniina.ion o^a group 
basis that avoid serious objection. However, we av g treatment 

for favoring policies that often are confused with 

and which S so P metimes are obscured in the heat °f " ™ ” 
discrimination. Accordingly, we sugges of the goa l s 0 f advocates 
along lines sketched below wouI ^ e ^ ree of y many 0 f the objections to 
of preferential discrimination yet b y . n ^ chap ter. 

preferential discrimination that have 

The Compensatory Element 

rlpdened to provide special services 
f First, government programs designeOto "education, health care, 
for those who need them, such as j funded. These would pro- 

and housing programs should be a e ^ u an d severe misfortune 

Vide some compensation to victims f competitive advantage of others 
35 well as help to neutralize some ot . Renters approach presented 

benefits are to be distributed on ^ ^ ’costs are to be paid for 
*» Chapter Seven and discussed in ** chapter. 

by society as a whole through tax reven • ^ redress t0 victims of 

Second, judicial mechanisms thap ^ ^ , cga , sys tcm. Thus, 
Un iust discrimination should be ,nc0 .^ /cause of unjust discrimmation, 
iE a given individual was denied a job 
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the courts should award that job to the individual, along with a financial 
award for salary lost, and perhaps with special seniority as well. Again, 
any alleged victim, regardless of group membership, could make com- 
pensatory claims. Moreover, it should be permissible not only for charges 
to be brought against individuals or corporations but against the state 
as well. Since some social injustice may be the responsibility of public 
institutions, it seems fitting that the public bear the cost of redress in 
sue cases. Moreover, the existence and application of judicial remedies 
may ower the overall level of injustice in society since taxpayers will 
have an interest in keeping reparations payments to a minimum. We 
point out here that among the victims of social injustice, in addition to 
mem ers o groups that have been special targets of systematic dis- 
C “° n ; ? rG i_ to t ^ lose whose health has been damaged be- 
p e « s a 6 /Ifs n ot passed appropriate protective legislation— victims 
rnnnaV, 11 / 0 ^ ^ ren W *?°. ^ ave h een malnourished in states affluent 
whprp positive ri ghts, and many, many others. Moreover, 

make cmr^ ^ . appro P riate > groups, as collective entities, may 

to securr C Sare ^ y a ^gal system that allows individuals 

the I 0 " n 6 ° f 0ther P™»«. corporations, and 

for unjust treatment ^ \vell° °PP ortl ' ni fe of securing redress 


The Meritocrafic Element 


reexamined cr | teria admissions and hiring ought to be 

ge^ed earher 1 r T Where J ' UsUfied “cording •»» criteria sng- 
and Efficiency” (p. 265 Z” m section on “The Appeal to Merit 


The Egalitarian Element 

procedural tests TerimedZ ^ ° Ught be required t0 P ass strict 

affirmative action shS of F nSUre "“"discrimination. Some form of 
safeguard against future d .P re . ferenhal discrimination, is required as a 
volves "aoaJ -Ti duerm,, nation. Whether or not this need in- 
hirtog officers o de™ T 513 ' buf there * a ‘ least the need to require 

dates. No one, howevershouldT^ 1 ''' 1 ' eff ° rtS t0 End 15,6 beSt eandi ' 
of group membership, ’ d b<! '’“criminated against simply because 

un access^ tn'nmnu!^ 1 3 tbree TP ron g e d program would significantly open 
inn nreferenfil and educational opportunities without involv- 

mg preferential d.scnmmation. Moreover, such a program could attract 
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much more political support in a democracy than would policies of 
preferential discrimination, which already have proved especially di- 
visive on the left. Finally, such programs could be justified by appeal 
to the very values of individual rights, equality, and fair treatment that 
underlie the democratic process itself. It has been the theme of this 
book that every individual, as a bearer of fundamental rights, is equal 
to every other. Accordingly, no individual should be sacrificed, even on 
the altars of egalitarian and compensatory ideals. Rather, society should 
acknowledge the force of claims to redress while protecting as far as 
humanly possible the rights of all persons involved. Justice and equality 
demand no less. 
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